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ABSTRACT: 

 
Law has been under constant transformation and has evolved through passage of time. Several new concepts have developed in various 

fields of law. The field of Arbitration also has seen various developments and one such concept is Third Party Fundin g or external 

funding. The concept as such is not completely a new or alien concept; the roots of this concept can be traced vaguely through the torts 

of Maintenance and Champerty. In this paper the authors will elaborate on the concept of third party funding and its evolution 

in international arbitration. 

 

The authors discuss on the legality of third party funding in different countries and specifically discusses on its applicability in India. 

The aspects of disclosure of the funder and the effects of non- disclosure have been discussed in detail. Whenever third party funding 
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is involved the concept of security of cost comes into play. The concept of security of cost and its importance in suits involving external  funding 

are discussed. The authors also elaborate on the grounds for granting security of costs and the need for granting security of  cost. 

Finally, the authors conclude on how third party funding and security of costs can be dealt by avoiding exploitation of the partiesin 

International as well as Indian arbitrations. 
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I. INTRODUCTION 

 
Third party funding is when a third party to a suit provides monetary aid to a party to the suit and in 

return acquiring a share from the award received or by any other means. They also risk the chance of 
losing the money in case the claim is unsuccessful. There exists a contract between the third party 
(external funder) and the party to the suit. 

 

In Transactions where the asset value of the legal claim is used to secure the funding for the 
litigation process Third Party funding is one among the multitude of methods for litigation funding. 
Recently there has been an increase in the global trend in using this method of funding. The funders 
might be split into two categories – consumer funders and commercial funders. The former involves 
small amounts and are more personal such as negligent service, malfunctioning product etc. it is more 
of a person versus business model. Whereas the later involves huge monetary claims and are more 
of, business against business or business versus sovereign model. These companies do not handle 
consumer disputes in general. The TPF model has many advantages, such as it helps small business 
compete against large business or it is funded to law firms which quantitatively increase the amount 
of cases the firm gets. 

 

TPF originally emerged firstly in civil litigation where it was conceived as a method of financing 
litigation and hence as a tool to reduce or eliminate the risk associated with potentially unfavorable 
outcome of the litigation.3 One of the most important factors is that the contract between the party 
and the funder is an independent contract, confidential, thereby kept in secrecy. This paper deals 
with the legality of TPF, its effect in transparency and integrity of arbitration and its influence in 
determining security for costs. 

II. HISTORY OF THIRD PARTY FUNDING 
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The exact origin of the concept of third party funding remains vague. The Common Law has 
always reacted adversely to the Principle of Champerty and Maintenance i.e., financing of litigation by 
disinterested parties or lawyers. Instances of third party funding can be traced back to Europe in the 
late nineteenth century. Funding clubs were set up as protective measures for vulnerable individual ship 
owners. Section 61of the English Arbitration Act, 1996 provides a detailed framework regarding cost 
allocation. The first instance of third party funding in the United States of America was discovered 
in a federal racketeering suit. It was discovered that the third party funder, Burford Capital was had 
several links to the Special Master assigned to that case. The Special Master had stressed that the third 
party funder must be disclosed because of which this link had been discovered. Had this fact been 
discovered later it would have adversely affected the credibility of the judgment. This is a classic 
example of the serious implications and conflicts that non-disclosure of TPF may cause. 
Impartiality and independence of the arbitrator are the building blocks of arbitration. 

III. LEGALITY OF TPF 
 

 

 

 

 

 

 

 

 

 

 
 

3 M. de Morpurgo, A Comparative Legal and Economic Approach to Third-Party Litigation Funding, “Cardozo Journal 
Of International & Comparative Law” 2011, Vol. 19, p. 350. 
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The legality of a non-party to a suit was questioned as the funder could stir up the proceedings 
which is illegal and against public policy. Can the legalization of TPF lead to a rise in unmeritorious 
claims? But over the years such a view changed worldwide. It is now desirable, to ensure that those 
who are involved in litigation have the benefit of legal representation.4 Moreover an external funder 
faces the risk of losing investment in unmeritorious claims, thus any funder will extensively analyze 
the probability of favorable award before backing up a litigation case. In the case of Campbells Cash 
and Carry Pty Limited v. Fostif Pty Limited,5 the act of “seeking out those who may have claims, and 
offering terms which not only gave [the funder] control of the litigation” and obtaining a “significant 
profit”. None of these elements that are present in TPF is contrary to public policy or public welfare. 
In England there exists the Code of Conduct for Litigation Funders which permits self regulation of 
funding by the Association of Litigation Funders. 

 

Singapore has passed the Civil Law (Amendment) Bill 2016 which legalizes and allows TPF in 
international commercial arbitration and related proceedings in Singapore. The law ministry of 
Singapore claims that this move has gained many positive responses after which the country has 
decided to extend to TPF in certain domestic arbitration cases also. However even in this scenario 
there is a bar against legal practitioners to gain monetary benefit directly through TPF. There are 
specific guidelines that must be adhered to be eligible as a funder. To 'qualify' under the Civil Law 
Act, this must be the principle business of the funder. They must also have a paid-up share capital of 
not less than S$5 million or not less than S$5 million in managed assets. This framework also has 
provisions for ineligible funders to be reimbursed in certain cases. The legal framework however 
legalizes TPF only in international arbitration and related cases. This limited scope is due to the fact 
that TPF is considered to be against the public policy in Singapore. 

 

Hong Kong has also enacted a similar law providing legal recognition and regulating TPF in 
international arbitration. These two countries stand as pioneers in providing explicit legal recognition 
to TPF in international arbitration. TPF was barred before these legislations came into force. The 
highlight factor is that in both cases there must be mandatory disclosure of TPF which must also 
include the name of the funder. Arbitration is gaining momentum in Sub Saharan Africa. Nigeria is set  
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amend the existing arbitration rules to legalize TPF in an indirect manner, i.e., costs of arbitration 
includes the cost obtaining TPF. 

 

However legal relaxation in international arbitration regarding TPF is gaining momentum across the 
world. Australia had provided legal relaxation to TPF initially in insolvency proceedings more than 
a decade ago. The concept of TPF has been present in Australia from the late twentieth century. The 
Australian Law Reform Commission has also given reports in extending TPF to international 
arbitration. Despite the traditional negative response to Principle of Champerty and Maintenance, 
many countries such as USA, England, Australia, Singapore, and Hong Kong, Germany show a 
growing trend in TPF. Some countries such as Australia and England allow TPF in domestic litigation 
unlike countries like Singapore and Hong Kong where the ambit of TPF is narrower and applies only 
in cases of international arbitration and related cases. Even these countries are developing towards 
opening up TPF in domestic litigations. 

 

 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

4 Gulf Azov Shipping Co. Ltd. v. Idisi, [2004] E.W.C.A. Civ 292. 
5 Campbells Cash and Carry Pty Limited v. Fostif Pty Limited, (2006) 229 C.L.R. 386. 
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A. LEGALITY OF TPF IN INDIA 

 
In India there is no explicit bar against TPF. The Apex Court has maintained the principle that 

there is nothing violative or against public good in TPF. The Privy Council held that this is not per 
se against public policy, upholding the English laws of Champerty and Maintenance in the case of 
Ram Coomar Condoo v Chandra Canto Mukerjee.6 However the Privy Council also recognized the fact that 
the Laws of Champerty and Maintenance are different in India. The binding value and the validity of 
TPF are stronger in England. However such contracts of Champerty in India are struck down only if 
it is against the public policy such the object being unconscionable or malicious. Thus from this 
judgment it was clear that TPF is not a per se punishable offence in India. Certain state such as 
Maharashtra, Gujarat, Madhya Pradesh and Uttar Pradesh provide statutory recognition to third party 
funding as per the state amendments made in Civil Procedure Code 1908. However these are state 
amendments shall not give legal recognition in case of arbitration. The Arbitration and Conciliation 
Act, 1996 has no regulations regarding third party funding. 

 

There is no restriction on third parties funding the litigation and getting a share out the outcome 
of the litigation except in case of funders being lawyers.7 Thus these TPF contracts are governed by the 
Indian Contract Act, 1872. In the case of Re: Mr. 'G', A Senior Advocate,8 the Apex Court upheld the 
principle that there is no bar against third party funding except in the case of advocates. Though the 
rigid concept of Champerty is not binding on India there is not bar or specific regulation on third party 
funding. Each case is decided on the basis of existing laws. The Supreme Court of India has 
maintained this concept in a plethora of judgments. 

IV. MANDATORY DISCLOSURE OF THIRD-PARTY 

FUNDER 
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An important question regarding TPF is disclosure of an existing external funder. Is confidentiality 
a privilege that shall be extended to the parties of a TPF contract? Most arbitral rules mandate the 
disclosure of an external funder including Singapore and Hong Kong which specifically mandate 
disclosure in the interest of public policy and to ensure transparency and integrity in an arbitration 
proceeding. Certain countries like that of USA have not mandated disclosure but rather it is the option 
of the Tribunal to request disclosure in cases it feels necessary to do so. Though the Arbitral rules of 
Canada don’t mandate disclosure there has been an increasing trend among the arbitrators demanding 
disclosure. 

 

Arbitral rules uniformly require arbitrators to be independent.9 Challenges to arbitrators may be 
made before the arbitrators have been appointed; however, if new information or circumstances arise 
during the course of the arbitration, the parties may challenge the arbitrators' independence at any 
stage of the process.10 Third-party funding may cause a conflict of interest with an appointed 

 
 
 
 
 
 
 
 

 

6 Ram Coomar Condoo v Chandra Canto Mukerjee, 1876 S.C.C. OnLine P.C. 19. 
7 Bar Council of India v. A.K. Balaji, 2018 S.C.C. Online S.C. 214. 
8 Re: Mr. 'G', A Senior Advocate, 1955 1 S.C.R. 490. 
9 ICC Rules Art 11(1); UNCITRAL Rules 12(1). 
10 UNCITRAL Rule 13(1). 
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arbitrator due to multiple appointments indirectly made by the same third-party funder, a relationship 
between the funder and the arbitrator's law firm, or shares held by the arbitrator in a third-party 
funding corporation. The integrity of the proceedings will be affected if the details of the funder and 
the funding agreement are unknown. 

 
If this conflict later be discovered, the arbitrator may be disqualified (if proceedings are ongoing) or 

the award may be denied recognition and enforcement. Thus, when such a situation or conflict 
arises the arbitrator is disqualified, and the proceedings will have to be initiated from the very 
beginning on appointment of a new arbitrator. The essence of arbitration is expedient proceedings 
and this very essence itself would be destroyed if the proceedings need to be reinitiated. Without 
disclosure of the funding relationship, the independence of an arbitrator cannot be assured. 

 

A. OBJECTIVE OF DISCLOSURE: 

The general universal principle of Arbitration is that every arbitrator shall be impartial and 
independent of the parties at the time of accepting an appointment to serve and shall remain so until 
award is granted.11 These two requirements complement each other to ensure full integrity in the 
arbitral proceeding.12 Impartiality refers to the state of mind of the arbitrator, whereas independence 
looks at the arbitrator's relationships with other parties,13 including a third-party funding corporation 
that provides financing to one of the parties in arbitration. 

 

The words impartiality and independency does not apply only to the parties but also to the 
arbitrator of the proceedings. If there is a probability that a fact or circumstance may give rise to 
doubts regarding the arbitrator’s impartiality or independence, the arbitrator shall disclose it to the 
arbitration institution or other appointing authority and the co-arbitrators, prior to accepting 
appointment or, as soon as the arbitrator becomes aware of such fact.14 The external funders play an 
active part in the suit thereby clearly influencing both, the proceedings and the arbitrator. 

 

This general principle of transparency of proceedings and independency of the arbitrators are the 
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key reasons for disclosure of a third party-funder (if any) to the arbitrator and to the other parties to the 
suit. The identity of the funder should be disclosed to preserve the integrity of the arbitration given 
that there could be conflicts of interests between the funder and the arbitrators. 

 

B. EFFECTS OF NON-DISCLOSURE: 
If the arbitrator does not know that a claimholder receives funding from a third party, he may not 

disclose his holdings in the third-party funding corporation or his law firm's involvement in cases 
funded by such corporations. If such conflicts emerge during the arbitral process, a new arbitrator 
may have to be appointed, thereby disrupting the proceedings. If the award has already been issued, the 
conflict may cause the award to be annulled or to be denied recognition or enforcement. The 
potential effects of non-independence are great. Because of the potential disruption of the arbitration 

 

 
 

11 IBA Guidelines on Conflict of Interest in International Arbitration, 2014. 
12 International Chamber Of Commerce, Arbitration & Adr Rules, Art. 11(1) (2011). 
13 Karel Daele, Kluwer Law Int'l, Challenge and Disqualification of Arbitrators in International Arbitration, 36 Wolters 
Kluwer (2012). 
14 Part I 3(a) of IBA Guidelines on Conflict of Interest in International Arbitration, 2014. 
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and the possibility of annulment, non-recognition, and non-enforcement of the award, conflicts of 
interest should be addressed prior to the appointment of the arbitrator. 

 

Thus, it is important that the arbitrator is well informed about the parties to the suit and the 
arbitrator should disclose his relationship with the parties involved in the suit. Even if the funders are 
not the parties to an arbitral dispute, they still participate to certain extent in various stages of 
arbitration. Thus, one of the potential sources of conflict is repetitious appointment in cases involving 
the same TPF, since generally the frequency of repeated appointments is seen as a concern for 
arbitrator’s independence and impartiality.15 

 

C. POWERS OF TRIBUNAL IN CASE OF DISCLOSURE: 

Unless otherwise agreed by the Disputant Parties, the Tribunal shall have the power to conduct 
such enquiries as may appear to the Tribunal to be necessary or expedient, which shall include 
ordering the disclosure of the existence of any funding relationship with an External Funder and/or 
the identity of the External Funder and, where appropriate, details of the External Funder’s interest 
in the outcome of the proceedings, and/or whether or not the External Funder has committed to 
undertake adverse costs liability.16 

 

Also, the Tribunal may request that the Disputant Parties agree to inform the Tribunal and the 
Registrar, at the earliest opportunity, of the involvement of an External Funder in the arbitration 
proceedings or any withdrawal or change of External Funder. However in certain cases the tribunal 
have held that disclosure is not mandatory. One such example is 

 

1. Guaracachi America, Inc. et al v. The Plurinational State of Bolivia: 

In the case of case Guaracachi America, Inc. et al v. The Plurinational State of Bolivia17, the Respondent 
requested the production of funding agreement and further documentation in order to evaluate 
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security for costs request and to confirm that there were no conflicts of interest for the arbitration on 
account of the funder, whose identity remains unknown. The UNCITRAL Tribunal decided not to 
order the production of the agreement or any further documentation. 

 
The Tribunal shared the view that the Respondent has failed to specify what the conflict of interest 

created by the agreement would be. However, since the identity of the funder has become known 
(due to the Respondent’s request for security for costs), in order to remove any doubt, the members 
of the Tribunal declared that they have no relationship with the funder, and are not aware of any 
circumstance that could give rise to justifiable doubts as to their impartiality and independence on 
account of the financing of the Claimants’ claims. 

 

D. BURDEN OF PROOF IN CASE OF NON-DISCLOSURE 
 
 

15 E. de Brabandere, ‘Mercantile Adventurers’? The Disclosure of Third-Party Funding in Investment Treaty 
Arbitration, “Grotius Centre Working Paper” 2016, No. 059-IEL, “Leiden Law School Research Paper”, p. 11, [online] 
https://ssrn.com/abstract=2846996. 

16 SAIC Practice Note PN- 1/17 (31st March) Rule 5 
17Guaracachi America, Inc. and Rurelec PLC v. The Plurinational State of Bolivia, UNCITRAL, PCA Case No. 2011– 
2017 (international investment agreement case), [online] https://www.italaw.com/cases/518. 

http://www.italaw.com/cases/518
http://www.italaw.com/cases/518
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It is pertinent to note that the disclosure aspect of presence of an external funder will apply only 
when there is conflict of interest is established. Thus, before the question of disclosure is raised, the 
presence of a third-party funder should be well established. There raises the question of, who has to 
establish the presence of the external funder or in other words on whom does the burden of proof 
lies on. No lawsuit can be decided, rationally, without the application of the common place concept 
of burden of proof.18 

 

One of the primary issues within the scope of burden of proof is to determine which party bears 
the weight of proving the facts and should assume the duty of "providing the evidence" to the arbitral 
tribunal. Generally, it has been accepted that a party relying on a particular fact, has to establish it. 
The legal maxim of “ei qui affirmat non ei qui negatincumbit probation”, which states that the burden of 
proof lies upon him who affirms, not upon him who denies. In other words, each party must prove 
the facts upon which it relies to support its case.19 

 

In any system that claims to adjudicate rights among competing sides, the outcome of the decision 
will ultimately depend on whether the evidence presented satisfies a predetermined burden and a 
standard of proof.20 Article 24, section 1 of the UNCITRAL Arbitration Rules ("UNCITRAL Rules") 
provides that each one of the parties "shall have the burden of proving the facts relied on to support 
its claim or defense." Thus, it is very clear that In the case of Teinver S.A., Transportes de Cercanías S.A. 
and Autobuses Urbanos del Sur S.A. v. The Argentine Republic,21 the claimants have relied upon newspaper 
reports which did not provide as a direct proof to substantiate their statement. It was held that 
newspaper articles are not sources of direct proof and must be accepted only after its credibility is 
ensured 

 

V. SECURITY FOR COSTS 

 
This is an interim security mechanism during arbitration. If the claimant feels that the opposite 

party is not financially capable of paying the pecuniary award he can seek security for costs wherein a 



   

LA  

SENATUS SCRIPTORS 
LAW JOURNAL 
VOLUME 4: ISSUE 1   

June, 2021- May, 2022                                         (O)ISSN 2582 6638 

 
 
 
 
 

www.lasenatusscriptors.com  

 

P
ag

e1
4

 

portion of the claim will be deposited to the court. This in general would be decided on the 
probability of getting a favorable award and the total amount claimed. In general it would be ultra vires 
for a tribunal to issue cost order against a third party. The question of whether the presence of a third 
party funder shall affect the cost order also exists. The presence of a third party funder should not be 
a deciding factor of the financial stability of a litigant. It may be considered but it should not be 
absolute. Another question arises, should a litigant be liable to pay the costs of litigation incurred by 
a third party funder of opposition party? This again stresses the importance of disclosure in case of a 
TPF. 

 

A. PROVISIONS FOR SECURITY FOR COSTS 
 

 

 
 

18 J. P. McBaine, Burden of Proof Degrees of Belief 32. CALIF. L. RE v. 242 (1944). 
19 Anne Wronique Schlaepfer, The Burden of Proof in International Arbitration, in Legitimacy: Myths, Realities, 
Challenges, 127 (Albert Jan van den Berg ed. 2015). 
20 Louis Kaplow, Burden of Proof 121 YALE L.J. 738, 741 (2012). 
21Teinver S.A., Transportes de Cercanías S.A. and Autobuses Urbanos del Sur S.A. v. The Argentine Republic (ICSID 
Case No. ARB/09/1). 
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The arbitral rules of many countries have given tribunals the authority to grant security for costs. 
However the exact mechanism of determining security for costs has not been laid out. Singapore 
International Arbitration Centre Rules, Rule 27(j) clearly states ‘in any manner the tribunal thinks fit’. 
Similarly the London Court of International Arbitration Rules in Article 25 as interim and 
conservatory measure allows security for costs which shall be determined by the tribunal. Security for 
costs has been legalized by ICDR, ICC, UNICITRAL, etc. This in general would be decided on the 
probability of getting a favorable award and the total amount claimed. The 2015 Application for 
security for costs guidelines by the Chartered Institute of Arbitrators contains the mechanism for 
deciding the security for costs. Article 1 of the guidelines clearly states three aspects that must be 
taken into account they are: 

 

• Probability of favourable award 

• Claimants ability and assets available to sustain an adverse award 

• Whether it is fair to order security for costs 

 
However these are not exhaustive. The tribunal can take into consideration any other factor it may 

deem fit in the interest of the case. Should the presence of a TPF affect Security for Costs? 
 

B. IS TPF A DECIDING FACTOR? 

The involvement of an External Funder alone shall not be taken as an indication of the financial 
status of a Disputant Party. As a first approach, the decisions of investment tribunals that have 
awarded costs against claimants, have affirmed that the existence of a third-party that finances the 
claimant is not a exclusive factor that should be taken into account in the determination of costs.22 
The Tribunal may take into account factors other than the involvement of an External Funder in 
order for security for legal or other costs.23 Euro Gas v. Slovak Republic,24 which is subsequent to R.S.M. 
v. Saint Lucia25, the tribunal stated that the mere existence of a third-party funder is not an exceptional 
situation justifying security for costs. 
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According to Art. 26 of the UNCITRAL Rules, an arbitral tribunal may order interim measures as 
provided in its Para. 2(a) to (c) if the tribunal is convinced that harm not adequately reparable by an 
award of damages is likely to result, if the measure is not ordered, and such harm outweighs the 
adverse effects caused to the party against whom the measure is directed and there is a reasonable 
possibility that the claimant will succeed on the merits of the claim without pre-judgment by the 
tribunal. 

 

The existence of the third-party funder alone does not evidence the impossibility of payment or 
insolvency. It is possible to obtain financing for other reasons. If the existence of these third-parties 
alone, without considering other factors, becomes determinative on granting or rejecting a request 

 

 

22Ioannis Kardassopoulos & Ron Fuchs v. Georgia, I.C.S.I.D. Cases Nos. ARB/05/18 y ARB/07/15, Award, March 3, 
2010, ¶ 691; R.S.M. Production Corp. v. Grenada, I.C.S.I.D. No. ARB/05/14, Annulment Proceeding, Order of the 
Committee Discontinuing the Proceeding and Decision on Costs, April 28, 2011, pp. 18–19, ¶ 68. 
23 PRACTICE NOTE PN – 01/17 (31 March 2017) 
24Euro Gas Inc. & Belmont Resources Inc. v. Slovak Republic, I.C.S.I.D. Case No. ARB/14/14, Procedural Order No. 
3 – Decision on Requests for Provisional Measures, June 23, 2015, ¶ 123. 
25 R.S.M. Production Corporation v. Saint Lucia, I.C.S.I.D. Case No. ARB/12/10. 
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for security for costs, the requesting party can exploit such principle by obtaining security for costs 
in all TPF cases, which might block legitimate claims.26 

 

1. South American Silver Limited v. Bolivia:27
 

In the instant case the Respondent requested disclosure of the name of the funder on the basis 
that it was necessary to ensure the integrity of the arbitration and ensure the Tribunal’s independence 
and impartiality. The Respondent also requested the terms of the funding agreement in order to 
determine whether the arbitration claims had been assigned, and whether the funder had committed 
to pay for an adverse costs order.28 

 
The UNCITRAL Tribunal ordered that there is a basis for ordering the disclosure of the name of the 

funder, but it did not find grounds to order the disclosure of the agreement entered into with the 
funder. This was rejected on the grounds that the circumstances necessary for security for costs 
weren’t present. The Tribunal explained that the mere existence of the funder was not sufficient to 
order it. Therefore, it was not relevant to determine whether the funder would assume (or not) an 
eventual costs award in favor of Bolivia. 

 

2. Muhammet Çap & Sehil Inşaat Endustri ve Ticaret Ltd. Sti. v. Turkmenistan 

In the case of Muhammet Çap & Sehil Inşaat Endustri ve Ticaret Ltd. Sti. v. Turkmenistan,29 The 
Tribunal held that Claimants should disclose whether their claims in this arbitration are being funded 
by a third-party/parties, and, if so, the names and details of the third-party funder(s) and the terms 
of that funding. The Tribunal’s decision is based on the following factors- 

 

• When there arose a question as to whether the presence of a external funder affected the 
integrity of proceedings and caused prejudice among arbitrators, the tribunal held that transparency 
as to the existence of a third-party funder is important in cases like this. 
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• Respondent has indicated that it will be making an application for security for costs. 

 

The Tribunal had ordered that within 15 days of the date of the Procedural Order, Claimants 
should confirm to Respondent whether its claims in this arbitration are being funded by a third-party 
funder, and, if so, shall advise Respondent and the Tribunal of the name or names and details of the 
third-party funder(s), and the nature of the arrangements concluded with the third-party funder(s), 
including whether and to what extent it/they will share in any successes that Claimants may achieve 
in this arbitration. The respondent had also claimed for security for costs. Article 47 of the ICSID 
Convention provides as follows: 

 

“Except as the parties otherwise agree, the Tribunal may, if it considers that the circumstances so require, recommend 

any provisional measures which should be taken to preserve the respective rights of either party.” 

 

ICSID Arbitration Rule 39 provides, in pertinent part: 

 
26 Gustav F.W. Hamester GmbH & Co. K.G. v. Ghana, I.C.S.I.D. Case No. ARB/07/24, Award, ¶15. 
27 South American Silver Limited (Bermuda) v. The Plurinational State of Bolivia PCA Case No. 2013-15 
28 Id. 26. 
29Muhammet Çap & Sehil Inşaat Endustri ve Ticaret Ltd. Sti. v. Turkmenistan (ICSID Case No. ARB/12/6) 
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“At any time after the institution of the proceeding, a party may request that provisional measures for the preservation of 
its rights be recommended by the Tribunal. The request shall specify the rights to be preserved, the measures the 
recommendation of which is requested, and the circumstances that require such measures.” 

 

The Tribunal has the authority to order provisional measures to preserve a party’s right.30 However, 
as regularly noted by ICSID Tribunals provisional measures should only be granted in exceptional 
circumstances.31 

 

There is a material risk that when the party is being funded by the external funder, it will be unable 
or unwilling to comply with a costs award issued against it. The proceedings initiated by the claimant 
are funded by a third party who are under no duty to comply with the claimant’s obligations under a 
resulting cost award thereby constituting an exceptional situation justifying an order of security for 
costs. The major reason to adopt this approach is that prim facies the arbitrators have no jurisdiction 
to award costs against these funders, unless it is explicitly given in the agreement and the funder has 
agreed in the forefront to cover security for costs. 

 

As the contrary has happened in the instant case wherein there is only a third-party funder but no 
surety by the same in covering the costs, it is of utmost importance that the party funded pays security 
for costs for the smooth operating of the proceeding. Furthermore another prerogative for granting 
security for costs is that of the TPF agreement between the funder and the party funded is a hit and 
run scheme, wherein the funder is a related party who stands to gain if the party funded wins, but 
would not be liable for any costs, that might be made against the latter if the matter goes south. 

 
As per §27 of the SIAC Rules 2016, clearly states that the tribunal has the power to order any party 

to provide security for legal or other costs in any manner the Tribunal thinks fit and also, order any 
party to provide security for all or part of any amount in dispute in the arbitration. 
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VI. CONCLUSION: 

 
Thus, it is very clear that third party funding is permissible and the involvement of the external 

funder per se would not stir up the proceedings but only when the third-party funder goes undisclosed 
then it will affect the proceedings of the arbitration which is deemed to be illegal. Not all arbitral rules 
however make disclosure mandatory. TPF is gaining momentum in many countries but this is one 
among the multifaceted ways for obtaining funding for litigation. It is imperative that the presence of 
TPF should not be the sole determinative factor for awarding Security for costs. TPF must have 
appropriate legal regulation especially regarding eligibility of funders and prevention of exploitation 
by such funders. 

 

 

 
 

30 RSM Production Corporation v. Grenada, (ICSID Case No. ARB/10/6); Commerce Group Corp. and San Sebastian 
Gold Mines Inc. v. Republic of El Salvador, (ICSID Case No. ARB/09/17); Burmi S.R.L. and Eagle Games S.H.A. v. 
Republic of Albania, (ICSID Case No. ARB/11/18). 
31Phoenix Action Ltd. v. Czech Republic, (ICSID Case No. ARB/06/5); Plama Consortium Ltd. v. Republic of Bulgaria,  
(ICSID  Case  No.  ARB/03/24);  Saipem  S.p.A.  v.  People’s  Republic  of  Bangladesh,  (ICSID  Case  No.  ARB/05/7); 
Occidental Petroleum Corporation and Occidental Exploration and Production Company v. Republic of Ecuador, (ICSID 
Case No. ARB/06/11). 


