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JOINDER OF NON – SIGNATORIES 
IN ARBITRATION 

 
Pranaya Dayalu* 

 
ABSTRACT 

Expediency is the very cornerstone of arbitration combined with party autonomy. With the increase in complicated multi-part 
agreements and disputes involving multiple contracts, the attainment of an expediate award became close to impossible. In order to solve this 
lacuna, the addition of non-signatories to an arbitral proceeding emerged across the globe. Here there was a clash between the attainment of 
an enforceable award and the party autonomy. To solve this conundrum, several rules and specific provisions for joinder of parties were 
adopted by nations and institutions which permitted a non-signatory to be a party to the arbitral proceeding. Through this paper, the authors 
will take you through the various doctrines behind joinder of parties and give a comprehensive analysis of the validity and applicability of 
joinder in various constituencies and institutions. The authors have also deeply discussed about the joinder of parties in India through a 
catena of judgments. 
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I. INTRODUCTION 
Expedient and efficient proceedings is the key element of any arbitration. The efficiency 

in proceedings has been the asset which makes arbitration proceedings more viable to approach 
than civil courts. Arbitration proceedings between multiple parties have seen vast growth with the 
introduction of several new contents. This changing trend led to the rise of proceedings where 
non-signatories to the contract in dispute also could be made parties to the suit. The decision on 
joining of non-signatories to a contract was left to the interpretation of the Arbitrators and were 
based on no such law. The position of non – signatories and joinder per se has been a hugely 
debated topic throughout the evolution of arbitration. This is mainly due to the first principle of 
arbitration which lies on consent and secondly confidentiality.  

The ICC rules does not specify any rules pertaining to powers of the tribunal to decide on 
matters of multiparty arbitrations or Joinder of Non-signatory parties. Therefore, there were no 
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rules or principles on joinder of parties to a prevailing arbitration suit with or against the consent 
of existing parties. Article 4.6 of the ICC Rules allows the Court to join cases at the request of a 
party when there is another case involving the same legal relationship and the same parties pending. 
This, however, is not the same as joining a new party to an existing arbitration. 

II. Group of Companies Doctrine 

Though there are no such specific rules or provisions provided, the Tribunals dealt with 
matters concerning joinder of non-signatory parties to the suit by introducing certain tests or 
doctrines. One such doctrine was the Group of Companies Doctrine. Group of Companies doctrine is 
an established means of demonstrating a third party’s consent to an arbitration clause and imposing 
liability where the commercial activities of the third party and the signatory are highly integrated. 

It is a well-established principle that a party who consents to arbitration is bound to that 
agreement.  It is also widely recognized that persons should bear the cost of the damages they 
cause to others. The Group of Companies doctrine is a modern expansion of these principles. It goes 
beyond the artificial distinctions between related legal entities and adapts legal reasoning to modern 
commercial reality.  

A group of companies exists where two separate legal entities conduct commercial 
activities in such a highly integrated manner that one of them exercises de facto control over the 
other’s commercial activities. In these situations, arbitrators may use de facto control to establish 
the controlling company’s consent to arbitration (i). The doctrine is also used to bind the 
controlling company to contractual obligations where its control over the dependent company has 
contributed to the latter’s breach of contract and the plaintiff’s loss (ii).  

The doctrine has been widely accepted amongst arbitrators. The Group of Companies 
Doctrine allows the extension of arbitration agreement signed by only by one or more company 
or parties to the non-signatory party too of the same group.1 This allows the tribunal to join any 
third party to the agreement if the intention and the act of the party is such as to create an 
integrated contractual relationship subject to a singular arbitration.2  

It was held in Dow Chemical v. Isover Saint Gobain,3 that irrespective of the distinct 
juridical identity of each of its members, a group of companies constitutes one and the same 

 
1  Pietro Ferrario, The Group Of Companies Doctrine In International Commercial Arbitration: Is There 

Any Reason For This Doctrine To Exist?, (Kluwer Law International 2009, Volume 26 Issue 5) 
2 W. LAURENCE CRAIG, INTERNATIONAL COMMERCIAL ARBITRATION: ICC 99,100, 1997. 
3 Dow Chemical v. Isover Saint Gobain, I.C.C. Case No. 4131, Y. Comm. Arb. 1984, 131 et seq. 
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economic reality and any sort of distinction is purely superficial. The tribunal held that a group of 
companies constituted a single economic reality capable of binding non-signatories to an 
arbitration agreement. 

In the above case, two companies named Dow USA and Dow France, were not a signatory 
of the arbitration agreement between Dow Chemical and Isover Saint Gobain, hence the question 
of jurisdiction was raised by Isover. The tribunal had to decide whether the two companies Dow 
USA and Dow France of the four companies which filed the suit against Isover have the 
jurisdiction. While considering the aspect of jurisdiction and whether the two companies are bound 
by the agreement the tribunal looked into three factors which is, negotiation, performance, and 
termination of the contract. Since the two companies where involved in the above factors the 
court decided that the group of companies doctrine is applicable and that the two companies Dow 
USA and Dow France are bound by the suit.  

This reasoning has been acknowledged in “many awards and been discussed in scholarly 
articles”. Thus, the Group of Companies Doctrine is an empirical tool which is to be taken into 
account as a means of interpretation.4 

It was also held in Chloro Controls (I) P. Ltd. v. Severn Trent Water Purification Inc.5 
that even without consent of parties non-signatory can be made a party to the arbitration 
agreement when it is seen from the touchstone of direct relationship to the party who is signatory 
to the agreement, direct commonality of the matter and the agreement between the parties being 
a composite transaction.  

In ICC Case NO. 5721, the Swiss arbitration tribunal overcame a historical reticence 
towards the doctrine and accepted its validity when the facts of the case permit. Finally, the tribunal 
in ICC Case NO. 6000 stated that the group of companies doctrine “is largely admitted by virtue 
of International Trade. Group of Companies doctrine has also been adopted by courts in 
upholding arbitral awards. In France, Dow Chemical has been so widely adopted that the Court 
of Appeal for Pau has characterized it as “admitted law”. In the case of ITSA v. Satcan & 

 
4https://www.arbitrationicca.org/media/7/80533192296751/article_group_of_companies_doctrine_2016

0531.pdf. 
5 Chloro Controls (I) P. Ltd. v. Severn Trent Water Purification Inc. and Ors, (2013) 1 S.C.C. 641. 73 OLG 

Braunschweig, BeckRS 2014, 11052 referring to Schütze, op. cit, para. 189; Three European Companies v Four 
Tunisian companies, ICC case no 5103 of 1988. 
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BBVA,6the Spanish Supreme Court also has accepted the doctrine of Group of Companies and 
applied the same in their decision.  

Whether the Non-signatory parties can be included as a party to the suit depends on the 
scope of the arbitration agreement. The party even though not being a signatory to the agreement 
can be made a party to the suit if looking into the aspects of the agreement and the extent of 
agreements binding nature on the non-signatory party. If the non-signatory party is not bound by 
the agreement or if the agreement does not have a prima facie impact on the other party cannot 
be added as a party to the suit.  

This evolves the principle that a non-signatory party could be subjected to arbitration 
provided these transactions were with group of companies and there was a clear intention of the 
parties to bind both, the signatory as well as the non-signatory parties. In other words, “intention 
of the parties” is a very significant feature which must be established before the scope of arbitration 

can be said to include the signatory as well as the non-signatory parties.7 

The major factor to consider an arbitration agreement per se is a commercial contract by 
itself hence it is governed by the rules of law of Contract. The international contracts are governed 
by the Convention of International Sale of Goods [CISG] except in certain cases. Thus, the 
interpretative approach into the provisions of CISG would be the right method while considering 
the binding nature of the parties in the contract or the arbitration agreement.  

In determining the intent of a party or the understanding a reasonable person would have 
had, due consideration is to be given to all relevant circumstances of the case including the 
negotiations, any practices which the parties have established between themselves, usages and any 
subsequent conduct of the parties.8 Thus, the intention of the parties while agreeing or entering in 
to the contract is the key element while deciding or interpreting the agreement.   

 

III. UNITED KINGDOM 

The light bearer in joinder in arbitral proceedings is the English Court’s Dow Chemicals9 
case which attained widespread recognition as well as acceptance in its approach to joinders of 
non – signatories in arbitration. With this award came the distinguishing between the presence of 

 

6 ITSA v. Satcan & BBVA [Hanotiau 2007 p.352 n.25]. 
7 Russel on Arbitration 23rd Edition.  
8 Article 8(3) of the Convention of International Sale of Goods 
9 Id. 
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consent to arbitrate and the scope of such consent. This scope of consent goes both ways, .i.e., 
ratione materiae as well as ratione personae.  

Following Dow Chemicals award, Peterson Farms Inc. v. M. Farming Ltd.10 was yet 
another trailblazer from the English Courts which was an appeal of an ICC award and successfully 
set aside a part of that award concerning non – signatories. The 2004 judgment held that the Group 
of Companies Doctrine is not a part of English law and thereby a part of the ICC’s award was set aside 
for want of jurisdiction. 

 

IV. LCIA 

LCIA or London Courts of International Arbitration is among the top three arbitration 
centres in the world. LCIA has been known for its ability to appoint a full tribunal in the most 
expedient manner in urgent cases. Furthermore, LCIA is one of the oldest arbitration centre to 
have allowed for joinder of third parties to the proceeding, which was stated even in the archaic 
1996 LCIA rules. With the enforcement of the 2014 LCIA rules, the state of joinder though 
restrictive remains the same whereas the rules have provided for consolidation of proceedings. 

LCIA has instilled the consolidation provision in order to have an efficient and expedite 
dispute resolution in multipart agreements. Unlike HKIAC and SIAC, the London rules have made 
an restrictor mechanism wherein consolidation is done only in two situations: firstly, where the 
parties agree to consolidation in writing, with the approval of the LCIA Court and,11 secondly, where 
multiple arbitrations have been commenced under the same arbitration agreement, or under 
compatible arbitration agreements, between the same parties, provided that the arbitral tribunal has 
not been formed for the other arbitration.12  

The specific joinder provision present in the rules comes under one of the many additional 
powers of the tribunal under Article 22(viii) and reads as: 

 “to allow one or more third persons to be joined in the arbitration as a party 
provided any such third person and the applicant party have consented to such joinder 
in writing following the Commencement Date or (if earlier) in the Arbitration 
Agreement; and thereafter to make a single final award, or separate awards, in respect 
of all parties so implicated in the arbitration.” 

Thereby the limited nature of LCIA joinder provision is clear wherein a joinder is 
permitted upon application of a party and with the consent of both the applicant party and the 
non- signatory third party to be joined. This provision is a departure from the current arbitration 
norms respecting party autonomy as the opponent party has no say in the joinder of an additional 

 
10 [2004] E.W.H.C. (Comm.) 121 (U.K.). 
11 Article 22 (ix) of L.C.I.A. Rules, 2014. 
12 Article 22 (x) of L.C.I.A. Rules, 2014. 
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party as his consent is of no relevance during a joinder in a present arbitral proceeding. This joinder 
provision is narrower in the sense it requires the additional party’s consent as opposed to the fact 
that intervention by a third party is usually not permitted. 

V. INDIA 
The Indian arbitration and conciliation act came into force on 1996 and since then has had 

tremendous progress. Post liberalization of economy, India was roused by the UN’s initiatives 
towards arbitration and its UNCITRAL Model owing to which India adopted the acclaimed 
UNCITRAL Model and enacted the Indian Arbitration and Conciliation Act with some trims to 
make the law adept to the Indian conditions.  

Though there was a substantial growth in the field of Arbitration India is still lagging 
behind and is unable to realize its dream of being an international hub for arbitration due to lack 
of requisite support from the government actively promoting resolution of disputes by arbitration. 
Only through the Arbitration and Conciliation (Amendment) Act, 2015 did the government release 
its stronghold and came forward with several legislative measures to reform the commercial 
litigations in the country including reforms in the realm of arbitration.  

The primary reason for India lagging behind in ADR is due to extensive disorientation in 
law regarding arbitration. This can be clearly seen in the instant case of joinder of parties to arbitral 
proceedings. 

Unlike SIAC, ICC, HKIAC etc. which have explicit, definite provisions for joinder of 
parties, there is no such provision explicitly given in the Arbitration and Conciliation Act. The 
judiciary at times like this has come forth and provided an interpretation enabling joinder of parties 
who are non - signatories to the proceeding which is still being scrutinised in every other arbitral 
proceeding and has been approached with a subjective analysis as per the factual matrix of every 
case. 

Prior to the 2015 amendment there was great discrepancy regarding joinder of non – 
signatories. The chaos was due to the variance in the act itself where section 8 permitted a 
restrictive approach wherein only the parties to the arbitration agreement can seek reference. 
Whereas section 45 and 54 begin with a non obstante clause meaning they have no such restrictions 
wherein even a non-signatory could claim through the parties. This distinction is brought in 
because section 8 is subject to the definition of party as per section 2(1)(h) whereas the later 
sections enable any of the parties to the Arbitration Agreement or even any person claiming 
through or under him to seek a reference. 

Section 8 prior to the amendment read as: 
Power to refer parties to arbitration where there is an arbitration agreement— 

(1) A judicial authority before which an action is brought in a matter which is the subject 
of an arbitration agreement shall, if a party so applies not later than when submitting 
his first statement on the substance of the dispute, refer the parties to arbitration. 
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(2) The application referred to in sub-section (1) shall not be entertained unless it is 
accompanied by the original arbitration agreement or a duly certified copy thereof. 

(3) Notwithstanding that an application has been made under sub-section (1) and that 
the issue is pending before the judicial authority, an arbitration may be commenced or 
continued and an arbitral award made. 

 
The words of the text being interpreted strictly didn’t allow for non-signatory to join the 

proceedings. The very first dictum regarding this was issue was in Sukanya Holdings Pvt. Ltd. 
v. Jayesh H. Pandya & Anr.13 In this case the Bombay High Court as well as the Supreme Court 
while on appeal rejected the application for joinder of non - signatories under section 8 and stated 
that arbitration was viable only for some and the same cannot be enforced upon non - signatories 
to the agreement. 

 
Rational with Sukanya Holdings,14 the Supreme Court declined to appoint arbitrator in 

Indowind Energy Ltd. v. Wescare (I) Ltd. & Anr.,15 where it held that a non-signatory as 
opposed to the views of many is not another self or alter ego of the party to the arbitration 
agreement and hence by construing the text strictly, joinder of third parties is not permissible under 
the Indian Act.  

 
The Supreme Court has applied the rule in Sukanya Holdings16 even to petitions under 

section 45 of the Act and while doing so created a huge blunder in Sumitomo Corporation v. 
CDS Financial Services,17 wherein the supreme Court declined to refer the non - signatories to 
arbitration stating that the parties do not fall under the definition of parties as per §2(1)(h) of the 
Act. The glaring error in this decision is there in the very words of the section which provides for 
arbitration on the request of “one of the parties or any person claiming through or under him”. Furthermore 
section 45 has a non obstante clause meaning that definition under §2(1)(h) shall in no case apply 
to this section. The only plausible cause for rejecting an application under section 45 is owing to 
the arbitration agreement being null and void, inoperative or incapable of being performed, hence 
the dictum of the Supreme Court in this instant case was totally erroneous.  

A major breakthrough in arbitration was through the landmark case of Chloro Controls 
India Pvt. Ltd. v. Severn Trent Water Purification Inc. & Ors,18 wherein the ambit of section 

 
13 A.I.R. 2003 S.C. 2252. 
14 Id. 
15 (2010) 5 S.C.C. 306. 
16 Id. 
17 A.I.R. 2008 S.C. 1594. 
18 (2013) 1 S.C.C. 641. 
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45 was questioned. The Supreme Court found that there was slight variance between section 8 and 
section 45 of the act. The intention of the drafters to allow for non – signatories to be parties to 
arbitration can be derived easily from this as section 45 permits upon request by “a party” or “any 
person claiming through or under him” to refer arbitration hence broadening the scope of section 45. 
The Supreme Court by applying several doctrines such as the “Group of companies doctrine” and “The 
Doctrine of Agency” and with analyzation of several case laws of various constituencies came up with 
a watermark judgement allowing joinder of non – signatories to arbitration. 

Through Chloro,19 it was established that despite entering into multiple agreements, they all 
formed together one composite transaction where the performance of the same is intrinsically 
linked to one another. While holding this dictum the Court also cautioned that each case should 
be decided on its factual matrix and there is no particular straitjacket formula to suit all. 

Substantially the 2015 Amendment was made which changed the text of section 8 too in 
order to increase the sphere of arbitration and changed the text to: 

8. Power to refer parties to arbitration where there is an arbitration agreement—  

(1) A judicial authority, before which an action is brought in a matter which is 
the subject of an arbitration agreement shall, if a party to the arbitration agreement or 
any person claiming through or under him, so applies not later than the date of submitting 
his first statement on the substance of the dispute, then, notwithstanding any judgment, 
decree or order of the Supreme Court or any Court, refer the parties to arbitration unless 
it finds that prima facie no valid arbitration agreement exists…  

Recently in M/s Duro Felguera S.A. v. M/s Gangavaram Port Limited,20 the SC was 
called upon to rule whether 6 distinct arbitration agreements involving foreign as well as domestic contracts can be 
joined together and consolidated as one as previously done in Chloro case. On giving a holistic approach SC made a 
distinction between Chloro and the present case by stating that the words “under and in connection with” in the 
arbitration clause of the principal agreement gives a broader and hence falls under section 7(5) of the Act. Wherein 
in the instant case joinder of proceedings will be erroneous as there are six distinct agreements of both foreign and 
domestic contracts thereby consolidation by construing all agreements under a parent arbitration agreement is not 
feasible and thereby constituted six different arbitration tribunals for the same. 

Thereby it is clear that there is no straitjacket method to allow joinder whereas only a factual approach will 
suffice considering several criterions such as: 

 
19 Id. 
20 2017 S.C.C. Online S.C. 1233. 
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• Consent to joinder either express or implied. 

• Presence of valid arbitration agreement covering all disputes. 

• Whether the interest of parties be protected. 

• Such a joinder must not go against the principle of confidentiality. 

• Consent of non – signatories to joinder.  

• Whether the contracts are inextricably linked.  

The Hon’ble Supreme Court clearly held that joinder of parties is permissible in its various 
judgments. In MTNL v. Canara Bank,21 and in Reckitt Benkiscer (India) v. Reynders Label 
Printing case,22 it has been clearly held that there are three critical factors for enabling joinder 
through the group of companies’ doctrine, vis-a-vis, 

(i) Non-signatory’s direct relationship with the signatory; 

(ii) Direct commonality of the subject matter; and 

(iii) Composite nature of the transaction between the parties. 

While allowing joinder of non – signatories to arbitration, consent plays an extensive role 
and intention of parties to arbitrate has to be considered before allowing for arbitration and joinder 
of third parties. This has been set forth in the case of Afcons Infrastruture Ltd. v. Cherian 
Varkey Construction Co. (P) Ltd,23 wherein the Supreme Court held that when a written 
agreement is absent the consent of the parties either explicit or implied must be present to further 
refer the non – signatories to arbitrate. Through joinder of non – signatories to arbitral proceedings 
there is an extension of the arbitration agreement to an outer circle, thereby consent is the 
cornerstone of arbitration. 

VI. CONCLUSION 

The intention of parties as well as non – signatories to arbitrate is the linchpin of every 
arbitration proceeding along with the presence of a valid arbitration agreement as per §7. At the 
outset reference to arbitration is contingent on the factual matrix of every case wherein several 
aspects as briefed above are to be considered. In India, joinder of parties has been allowed by 
invoking the Group of Companies Doctrine whose validity has been questioned time and again 

 
212019 S.C.C. OnLine SC 995. 
22(2019) 7 S.C.C. 62. 
23 (2010) 8 S.C.C. 24; Salem Advocates Bar Association v. Union of India, (2003) 1 S.C.C. 49. 
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and has yet again been challenged and is currently pending before the Hon’ble Supreme Court. 
The dictum of the case will have rippling effects on the joinder of parties and shall settle it once 
and for all. 

 
 


