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ABSTRACT 
 
The aim of the research is to pursue the debate over judicial intervention in the recognition and enforcement of foreign 

arbitral awards. The research will establish a rational position on the relative merits and demerits of judicial intervention in 

the recognition and enforcement of foreign arbitral awards. A cost-benefit analysis will aid in developing a persuasive argument 

for judicial intervention harmonisation. This approach will insulate the research findings from prejudice and impracticality and 

should pave the way for the further development of a transnational approach to judicial intervention in arbitral proceedings. 

International commercial arbitration's functionality and efficiency have been harmed by judicial intervention by national courts. 

Domestic courts have been permitted to intervene at various stages of arbitration, including the recognition and enforcement of 

foreign arbitral awards, under the UNCITRAL Model Law on International Commercial Arbitration and the New York 

Convention on Recognition. National courts' role, functionality, and obligation are contingent upon the status of arbitration 

proceedings. The arbitration agreement's parties may view judicial intervention as an attempt by national courts to subvert the 

purpose of international commercial arbitration. However, in some instances, the parties may welcome judicial intervention. 

This research will establish a unified approach to judicial intervention in international arbitration, thereby increasing its 

efficiency. 
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I. INTRODUCTION 
 

International commercial arbitration is a procedure specially designed for the final and 

binding settlement of disputes by independent arbitrators in relation to a contractual relationship 

with an international dimension1. The arbitrators issue their decision in the form of an award in 

accordance with a procedure chosen by the parties. In international trade, disputes inevitably arise 

from diverse legal and commercial expectations between the parties. Arbitration is defined as the 

 
1 Julian D M Lew, Loukas A Mistelis & Stefan M Kröll, Comparative International Commercial Arbitration 

(Wolters Kluwer Law International 2007) 1. 



  
   

LA  

SENATUS SCRIPTORS 
LAW JOURNAL 
VOLUME 4: ISSUE 1   

June, 2021- May, 2022                                         (O)ISSN 2582 6638 

 
 

 
 

www.lasenatusscriptors.com  

P
ag

e4
 

process by which a dispute or disagreement between two or more parties about their mutual rights 

and obligations is brought to court and with binding effect through the application of the law by 

one or more persons instead of the court and resolved by the court law. It is a dynamic dispute 

resolution process that varies according to international law and practice2. Basically, arbitration has 

four important characteristics: it is an alternative to the national court, it is a private dispute 

resolution mechanism, it is controlled by the parties to the dispute, and it determines the rights 

and obligations of the parties to the dispute in the final instance and binding form.  

In the international legal environment, the existence and success of arbitration procedures 

depend on a legal framework that controls the effectiveness and legal status of arbitration 

procedures. The legal framework is intended to give effect to the arbitration agreement, the 

arbitration and the final and enforceable execution of the award. The law regulates the extent to 

which the parties can submit their disputes to arbitration. 

 

II. SCOPE OF RESEARCH 
 

The main aim of the research is to analyse the approach of judiciary over the year while 

dealing with the matters of foreign arbitral award in India. This research paper deals with the 

provisions for recognition and enforcement of foreign arbitral awards and the challenges that poise 

in recognition and enforcement of the same within the territorial jurisdiction of India. 

This research will also look at the perspective of harmonizing the judicial intervention in 

the matters of foreign arbitral awards in India to aid smoother functioning of the International 

Commercial Arbitration mechanism in India. The research will establish a rational position on the 

 
2 Julian D M Lew, Loukas A Mistelis & Stefan M Kröll, Comparative International Commercial Arbitration 

(Wolters Kluwer Law International 2007) 3. 
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relative merits and demerits of judicial intervention in the recognition and enforcement of foreign 

arbitral awards. A cost-benefit analysis will aid in developing a persuasive argument for judicial 

intervention  harmonization. 

III. RESEARCH METHODOLOGY 
 

This research was carried out using the doctrinal approach of research. This study looks at 

and analyses data from both primary and secondary sources. International conventions, 

international and domestic legislation, and case law are among the key sources. Books, journals, 

and internet databases are examples of secondary sources. 

 

IV. RESEARCH OBJECTIVES 
 

This study intends to improve the effectiveness of international commercial arbitration as 

a way of resolving international business disputes by harmonising judicial intervention in the 

acceptance and enforcement of foreign arbitral decisions by national courts. Only on recognized 

grounds does international commercial arbitration necessitate minimal judicial participation. 

1. To investigate the notion of arbitral awards, the process of making them, and the reliefs 

granted in them. 

2. To examine the grounds for challenges to the award that could result in its cancellation. 

3. To investigate the concept of foreign arbitral awards being recgonized and enforced, as 

well as the international legal system that surrounds it. 

4. To examine the reasons for refusing to recognise and enforce an award. 

5. Examine India's legal framework for recognising and enforcing foreign arbitral judgments. 
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6. To investigate and assess the scope and impact of court intervention in the recognition 

and execution of international arbitral awards in India. 

 

V. LITERATURE REVIEW 
 

“P C Markanda, Naresh Markanda & Rajesh Markanda, Law relating to 

Arbitration and Conciliation” LexisNexis, 20163 

The writers' treatise is comprehensive and thorough in its coverage of the subject. It starts 

with a history of arbitration and then on to a thorough examination of all sections of the 1996 

Arbitration and Conciliation Act. For a complete grasp of the issue, the authors have examined 

both Indian and international case law. The writers point out that the Supreme Court's inconsistent 

decisions have caused uncertainty in the High Courts and Trial Courts. The ongoing and 

continuing evolution of arbitration as an alternative conflict resolution method is covered in this 

book. The authors provide a thorough review of the modifications brought about by the 

Arbitration and Conciliation (Amendment) Act, 2015. 

R S Bachawat, Law of Arbitration and Conciliation LexisNexis, 2017 

For its thorough treatment, ‘Law of Arbitration and Conciliation’4 is a classic and well-

known commentary on the Arbitration and Conciliation Act, 1996. This assessment has taken into 

account all of the major happenings. This edition explains the Arbitration and Conciliation 

(Amendment) Act, 2015 using case laws while maintaining the flow of the history of law. Anti-

arbitration injunctions, public policy, and exclusive jurisdiction provisions have all been 

 
3 “P C Markanda, Naresh Markanda & Rajesh Markanda, Law relating to Arbitration and Conciliation” 

LexisNexis, 2016 
 
4 R S Bachawat, Law of Arbitration and Conciliation LexisNexis, 2017 
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thoroughly explained by the author. This article discusses international commercial arbitrations 

and the execution of foreign judgements based on case law from throughout the world. 

“Tushar Kumar Biswas, Introduction to Arbitration in India: The Role of the 

Judiciary” Kluwer Law International 2013 

The book "Introduction to Arbitration in India: The Role of the Judiciary"5 is a valuable 

contribution to the field of arbitration. From the perspective of India, the writers have examined 

and detailed the complex interplay between various sorts of courts. The author has separated the 

role of arbitration in a traditional court of law from the role of litigation. The role of the Indian 

court in subjects such as arbitrator appointment, interim measures, competence theory, arbitrators' 

bias, setting aside of arbitral rulings, and right to appeal has been examined in this book. From an 

international and national viewpoint, the author has examined the notion of "public policy." The 

author has looked at a number of examples in which Indian courts have interpreted the term of 

public policy. 

“Nakul Dewan, Enforcing Arbitral Awards in India” LexisNexis 2018 

Nakul Dewan and a group of experienced writers edited the book ‘Enforcing Arbitral 

Awards in India’6. This book is a compilation of the most important developments in India in 

terms of domestic arbitration, international commercial arbitration, and foreign arbitration. From 

the standpoint of enforcement, it has appropriately characterised the changes. It highlights the 

subtleties of some of the most crucial problems confronting parties in an arbitration involving 

India. The form and contents of an arbitral award, choice of remedies against an India-seated 

award, mechanism for enforcement and execution of domestic awards, grounds for setting aside 

a domestic arbitral award, procedural issues in respect of the recognition and enforcement of 

 
5 “Tushar Kumar Biswas, Introduction to Arbitration in India: The Role of the Judiciary” Kluwer Law 

International 2013 
6 “Nakul Dewan, Enforcing Arbitral Awards in India” LexisNexis 2018 
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foreign awards in India, and the relationship between setting aside and enforcement and execution 

of awards are among the topics covered in this book, which is divided into ten chapters 

“O P Malhotra & Indu Malhotra, Law and Practice of Arbitration and Conciliation” 

LexisNexis, 2006 

The classic book on the subject, ‘Law and Practice of Arbitration and Conciliation’7, is an 

excellent reference for arbitration law in India. It gives a thorough summary of the 1996 

Arbitration and Conciliation Act as well as Supreme Court decisions. To give an insightful analysis 

from a larger viewpoint, the writers have carefully dealt with several current developments and 

landmark judgements. 

 

 

 

 

VI. RECOGNITION AND ENFORCEMENT 
 

A party to an international arbitration has a reasonable expectation that the tribunal's award 

would be carried out promptly.8 The goal of arbitration is to obtain a legally binding settlement of 

the dispute. The parties' arbitration agreement expressly states that they will carry out such a 

determination.  The award "must be final and binding on the parties," according to the 

UNCITRAL Rules, and "the parties agree to carry out the award without delay."9 The recognition 

and enforcement of awards are critical for international arbitration to be successful. There is a 

 
7 “O.P Malhotra & Indu Malhotra, Law and Practice of Arbitration and Conciliation” LexisNexis, 2006 

8 Nigel Blackaby and Constantine Partasides with Alan Redfern and Martin Hunter, Redfern and Hunter 
on International Arbitration (5th edn, OUP 2009) 621. 

9 UNCITRAL Arbitral Rules, Art 32(2). 
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worldwide policy in favour of award enforcement. The national courts have enforced the awards 

in the majority of situations where the winning party requested enforcement. It occurred as a result 

of the harmonisation of the rules governing recognition and enforcement under the New York 

Convention, as well as the adoption of those norms by the vast majority of States. 

In fact, the majority of arbitral awards are carried out voluntarily without recourse to 

national courts for enforcement. If the losing party fails to carry out the award, the victorious party 

will take steps to ensure that it is carried out. The winning party might put financial pressure on 

the losing party if they refuse or fail to perform an award. Furthermore, the winning party might 

use the fear of negative publicity to impose pressure on the losing party. Furthermore, the winning 

party can use the state's authorities to seize the losing party's assets or force the fulfillment of the 

award in any other way. Several arbitration rules clearly state that the arbitral tribunal must ensure 

that the arbitral ruling is enforced.10  It can be accomplished by ascertaining that the arbitral panel 

followed proper procedure. Furthermore, in order to ensure enforcement, the arbitral tribunal 

must provide the parties a fair hearing. When drafting the arbitration agreement, the parties should 

remember that the enforcement of an award through a national court action is the final 

consequence for non-performance of an award. Even though a side may wish to secure a quick 

resolution by pressing the arbitral tribunal to complete the arbitral proceedings as soon as possible, 

it is in the party's best interests to ensure that the proper procedures are followed, as the award 

may have to be enforced through a national court. 

In most cases, the award is enforced against the losing party and his assets. As a result, it 

is critical to determine the assets of the losing party prior to filing an application for an order 

against the losing party with the competent national court. If the losing party continues to refuse 

to pay the award, the winning party may seek an order from the national court to liquidate the 

losing party's business or trade.  In a national legal system, arbitral awards can be enforced in four 

 
10 ICC Rules of Arbitration, Art 35. 
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different ways. First, the award can be enforced through a ruling of the court where it was 

deposited or registered. Third, as a prerequisite to the award's enforcement, an application to the 

court for recognition of the award is required. Fourth, when the award is regarded evidence of 

debt due to a contractual obligation to act on the award under the arbitration agreement, the 

winning party will sue the losing party on the award.11 The recognition and enforcement of an 

arbitral award are intertwined with the award's outcome. This type of acknowledgment and 

enforcement might take place both in the state where the award was made and in any other state 

(s). In most cases, the procedure for enforcing an award is rather simple in the state where it was 

made. The process of enforcing a foreign award is generally comparable to that of enforcing a 

domestic award. The process of enforcing a foreign or international award is more difficult. 

 

VII. PROCEDURE FOR RECOGNITION AND 
ENFORCEMENT OF FOREIGN ARBITRAL 

AWARD IN INDIA 
 

The Code of Civil Procedure, 1908 governs the procedure for enforcing and executing 

decrees in India, while the Arbitration Act, 1996 governs the enforcement and execution of arbitral 

judgments. Under the Arbitration Act of 1996, there are particular provisions dealing with 

"recognition" and "enforcement" of arbitral awards, namely Sections 44 and 49. 

The UN Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 

1958 (New York Convention, 1958), as well as the Geneva Convention on the Execution of 

Foreign Arbitral Awards, 1927, are both signed by India (Geneva Convention, 1927). If a country 

 
11 Nigel Blackaby and Constantine Partasides with Alan Redfern and Martin Hunter, Redfern and Hunter 

on International Arbitration (5th edn, OUP 2009) 625. 
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that is a party to one of the Conventions obtains an award that must be enforced, that Convention 

governs the recognition and enforcement. 

The process of enforcing a foreign award is divided into three stages. To begin, the party 

seeking to enforce the judgement must file an application with the court with competent 

jurisdiction under Section 47 of the Arbitration Act, 1996. Following that, the party or the 

judgment-debtor may challenge the enforcement in court, claiming that the agreement lacked a 

valid arbitration clause, that the appointment of an arbitrator was not properly announced, or that 

the Arbitral Tribunal made a legal or factual error. Part I of the Arbitration Act, 1996 does not 

apply to foreign-seated arbitrations, as decided in numerous cases, and so the grounds of challenge 

available under Section 34 of the Arbitration Act, 1996 cannot be used to challenge a foreign 

award. 

The award must meet the key elements set forth in the Arbitration Act of 1996 before it 

can be enforced. Once the award meets the requirements of the Arbitration Act of 1996, it is 

carried out in the same way as a court order under the CPC of 1908. Section 47 of the Act of 1996 

lays out the requirements for enforcing a judgement. The award must be in original form or in the 

form required by the laws of the nation where it will be implemented. Second, the agreement that 

gave birth to the dispute must be included, and the agreement must be in original or certified copy, 

as well as any other proof that may be required to substantiate that the award is a "foreign award." 

In PEC Ltd. v. Austbulk Shipping Sdn. Bhd., the Supreme Court found that the word "must" 

under Section 47 read as "may" must be limited exclusively to the initial stage of filing the 

application in order to establish a more pro-enforcement environment. It implies that the applicant 

may not be needed to submit all of the requisite documentation at the time of application. The 

Court noted that while some courts have taken a severe stance on document filing, others have 

concluded that failure to provide documents does not always result in the application being thrown 

out. 
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The necessity that an award be properly stamped while being executed has been a point of 

contention. However, the Supreme Court declared clearly in Shriram EPC Ltd.v. Rioglass Solar 

SA that stamping of awards is not an essential prerequisite. The Supreme Court further ruled that 

there is no need for registration and that the award can be enforced as a court order. 

 

VIII. COURT TO WHICH AN ENFORCEMENT 
APPLICATION SHOULD BE FILED 

 

While dealing with the enforcement of certain foreign awards, Section 47 of the Act, which 

is found in Part II, defines the term "court" as a court with jurisdiction over the award's subject 

matter. This clearly refers to a court in the jurisdiction of which the asset/person is located, and 

against which/whom the international arbitral judgement is sought to be enforced.12 

When the subject matter of the award involves money, the enforcement application can 

be filed in the court where the respondent's bank account is located. As a result, a party seeking to 

enforce a foreign award can file an application in any Indian court as long as the money asset is 

within the jurisdiction of the court where the application is being filed. If the applicant is unable 

to discover funds in the Respondent's account within the court's jurisdiction, he may submit a new 

action for execution of the award in the court where the Respondent's assets are located. The term 

subject matter of the award to the explanation' used in section 47 differs from the term subject 

matter of the arbitration' used in section 2(e) of Part I of the Act.13 If the award is not for money, 

the party seeking enforcement wants to make sure that the award is carried out by the respondent 

and that the enforcing party's rights and interests are protected. Thus, in order to enforce and 

 
12 Bharat Aluminium Co. v. Kaiser Aluminium Technical Services Inc., (2012) 9 SCC 552 (606). 
13 Tata International v. Trisuns Chemical, 2002 (2) Bom CR 88. 
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execute an award, the successful party must begin legal proceedings pursuant to section 47 of the 

Act. 

The Supreme Court of India in Brace Transport Corporation's Cases approved the passage 

and quoted from Redfern and Hunter's (1986 edition) Law and Practice of International 

Commercial Arbitration (at pages 337 and 338), which states: "A party seeking to enforce an award 

in an international commercial arbitration may have a choice of countries in which to do so; as it 

is sometimes expressed, the party may be able to go forum shopping." This is determined by the 

losing party's asset location. Because the objective of enforcement proceedings is to attempt to 

enforce an award through the legal attachment or seizure of the defaulting party's assets. To 

reclaim title to confiscated assets or the proceeds of their sale, legal action is required. These 

actions must be brought in the state or states where the losing party's property or other assets are 

located." 

The aforementioned passage was approved in the Brace Transport case on the grounds 

that parties to an international arbitration would ordinarily convene the proceedings in a neutral 

jurisdiction in which neither party would have any assets, and so execution of the decision in the 

neutral forum would be irrelevant. Thus, the judgement must be enforced in the country in which 

the judgement debtor's property is located. As a result, the court decided that foreign awards must 

be universally recognised and enforceable, and that the location of such enforcement would not 

be determined by the parties but would be determined by the facts of each individual case. 

 

IX. GROUNDS FOR REFUSAL OF FOREIGN 
ARBITRAL AWARDS UNDER ARBITRATION AND 

CONCILIATION ACT 
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A foreign award will not be enforced in India if the party seeking enforcement establishes 

that the parties to the agreement were incapacitated under the law applicable to them, or that the 

agreement was invalid under the law to which the parties have subjected it, or, in the absence of 

any indication to the contrary, under the law of the place of arbitration; or that there was no due 

compliance with the rules of fair hearing; or that  “the award exceeded the scope of the submission 

to arbitration; or the composition of the arbitral authority or its procedure was not in accordance 

with the agreement of the parties, or, failing such agreement, was not in accordance with the law 

of the place of arbitration; or the award has not yet become binding on the parties, or has been set 

aside or suspended by a competent authority of the country in which, or under the law of which, 

that award was made”. A court in India will not enforce an award if it determines that the subject 

matter of the award is not arbitrable under Indian law or that enforcing the award would be 

detrimental to public policy.14  

It is up to the party seeking enforcement of a foreign award to demonstrate to the court 

handling the case that the composition of the arbitral authority or the arbitral procedure violated 

the law of the country in which the arbitration took place. If the respondent's reply to the 

application for enforcement contains one or more of the grounds specified in sub-section (1) of 

the Act, the respondent will be required to demonstrate to the court the existence of any one or 

more of the grounds specified in clauses (a) to (e) of sub-section (1) of the Act. The term 'proof' 

inherently implies the establishment of a purported fact by evidence. Oral and documentary 

evidence generated by a party, as well as depositions of witnesses, may be admissible in support of 

the facts under investigation. Part II of the Act will not be construed as a suit. However, a party 

seeking to have a foreign award refused enforcement may present facts in support of the motion.15 

 

 
14 National Thermal Power Corpn. v. Singer Company, (1992) 3 SCC 551 (567). 
15 Ittgrani Spa v. Shivnath Rai, MANU/DE/1130/2005. 
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X. JUDICIARY’S APPROACH WHILE DEALING 
WITH THE MATTERS OF FOREIGN 
ARBITRAL AWARD FROM 1996-2002 

 

Courts in India are empowered by Part-I of the Arbitration and Conciliation Act, 1996 to 

regulate arbitration, including, inter alia, with reference to arbitration, by grant of interim measures, 

appointment of arbitrators and other post award remedies. Various related provisions are included. 

These provisions are applicable subject to interpretation of section 2(2) of the Arbitration and 

Conciliation Act, 1996. Although the section which falls under Part-I of the Arbitration and 

Conciliation Act, 1996, clearly places statutory limits on judicial interference in the arbitration 

process, Part-I for International Commercial Arbitration due to conflicting judgments given by 

several High Courts.16 There was uncertainty about the application of I. Dominant Offset Pvt. in 

Delhi High Court. Ltd. v. Adamouske Strojimy17, held that Part-I applies to international 

commercial arbitration conducted outside India, after noting that Section 2(2) of the Arbitration 

and Conciliation Act, 1996 gives an inclusive definition. On the other hand, in East Coast Shipping 

v MJ Scrap, the Calcutta High Court held that Part-I shall apply only if the place of arbitration is 

within India. 

In Marriott International v Ansal Hotels18, the Delhi High Court allowed the observation 

of the Calcutta High Court in the East Coast Shipping case. In Messrs. First de Lawson Ltd. v. 

Jindal Exports Ltd., where a foreign arbitral award was made after the commencement of the 

Arbitration and Conciliation Act, 1996, after relying on the Court's decision in Thyssen Stallunion 

GmbH v. Steel Authority of India Ltd. observed that such an award can be enforced only under 

the aforesaid Act. The court held that the object and object of the Act can be served only when 

 
16 Manu Thadikkaran, ‘Judicial Intervention in International Commercial Arbitration: Implications and 

Recent Developments from the Indian Perspective’ [2012] 29 Journal of International Arbitration 681. 
17 Dominant Offset Pvt. Ltd v Adamouske Strojirny [1997] 68 DLT 157. 
18 Marriot International v Ansal Hotels [2000] AIR 377 (Del). 
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the enforcement of a foreign arbitration award and the execution of the same is done in the same 

proceeding. The court held that two separate proceedings for the enforcement and execution of 

the foreign arbitral decision would result in multiplicity of litigation. The Supreme Court held that 

if the logic of separate proceedings is accepted, the purpose of speedy and efficient execution of a 

foreign arbitral award under the Act would be defeated. 

 

XI. JUDICIARY’S APPROACH FROM 2002-2010 
 

In Bhatia International v. Bulk Trading SA19, Bulk Trading applied for "interim remedy" 

under section 9 of the "Arbitration and Conciliation Act, 1996," but Bhatia International objected, 

claiming that a petition under section 9 was not possible because section 9 was part of Part-I, 

which only applied to arbitrations held in India. In this way, the Supreme Court was required to 

rule on the applicability of Part-I of the Arbitration and Conciliation Act, 1996 to Part-II of the 

Act, and the Supreme Court decided that the provisions of Part-I of the Act, 1996 apply to 

international commercial arbitration seated outside India as well, unless the parties have agreed 

otherwise in an express or implied agreement. The Court pointed out that section 2(2) of the 

Arbitration and Conciliation Act, 1996 states that Part-I applies where the arbitration takes place 

in India, but that this cannot be interpreted to suggest that Part-I does not apply to arbitrations 

held outside of India. Further, the Court observed that taking of any opposite view will lead to the 

conclusion that the legislature left a lacuna in law. From a transactional perspective, a severe 

outcome of judgment in Bhatia International was that it limited the party autonomy in as much it 

gave the parties a choice to either to include Part-I so as to bring the foreign arbitral award in the 

ambit of section 34 the Arbitration and Conciliation Act, 1996 or exclude the Part-I completely 

 
19 [2002] AIR 1432 (SC). 
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and in so doing exclude the right to approach the courts in India for interim measures. 

Additionally, the Court stated that any other viewpoint would lead to the conclusion that the 

legislators had left a gap in the law. From a transaction - oriented standpoint, the Bhatia 

International20 decision severely limited party autonomy by allowing the parties to choose whether 

to include Part-I in order to bring the foreign arbitral award within the ambit of Section 34 of the 

Arbitration and Conciliation Act, 1996, or to exclude Part-I entirely, thereby removing the right 

to seek interim relief in Indian courts. Several High Courts, on the other hand, had decided that 

the courts have the authority to grant interim measures because Part-I applied to international 

commercial arbitrations held outside of India. It was contended in Bhatia International that the 

legislature's objective was not to expand the court's ability to grant interim measures in situations 

of international commercial arbitrations held outside of India. The court, however, dismissed the 

claim, claiming that the Arbitration and Conciliation Act of 1996 was poorly worded. In contrast 

to the Court's conclusion in Bhatia International, the Arbitration and Conciliation Act of 1996 

appears to be a well-crafted statute with flaws like any other. The Bhatia International decision 

considerably broadened the scope of Indian courts' ability to intervene in arbitrations held outside 

of India.21 Owing to the convergence of supervisory jurisdictions, this decision put a pall over 

arbitrations held outside of India. The Supreme Court's erroneous decision in Bhatia International 

had left ambiguity about whether Part-I of the Arbitration and Conciliation Act, 1996 applied to 

international commercial arbitrations held outside India. As a result, there have been some 

inconsistencies in judgements, particularly on the question of Part-implied I's exclusion from 

international commercial arbitrations held outside of India. Various courts have used different 

arguments to rule that section 34 of the Arbitration and Conciliation Act, 1996 is inapplicable since 

 
20 [2002] AIR 1432 (SC). 
21 Anjali Anchayil, ‘Bhatia International to Videocon Industries and Yograj Infrastructure: Recasting the 

Foundations of Arbitration Law in India’ [2013] 29(1) Arbitration International 105. 
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it contains unique provisions for the enforcement of foreign arbitral decisions, while admitting 

that Part-I is applicable to all forms of arbitrations. 

In Goldcrest Exports v Swissgen N V22, the Bombay High Court decided that a foreign 

arbitral award could not be challenged under section 34 since having two sets of proceedings to 

enforce a foreign arbitral award would be unreasonable. In Shreejee Traco (I) Pvt Ltd. v. Paperline 

International Inc.,23 the Supreme Court's single judge bench overruled Bhatia International and 

found that Part-I did not apply where the arbitration took place outside of India. The Supreme 

Court's decision in Shreejee Traco, however, was not binding. The Supreme Court issued broad 

interpretation to the ground of public policy to set aside arbitral awards in Oil & Natural Gas 

Corporation Ltd v SAW Pipes Ltd.24 Even though an award is clearly unconstitutional, the Court 

decided that it can be overturned. It meant that the substantive examination of arbitral awards 

might happen concurrently with the annulment process. The decision was panned for exhibiting 

unreasonable judicial suspicion and animosity toward arbitration. It has been suggested that the 

SAW Pipes decision struck at the heart of Indian arbitration by potentially exposing all forms of 

awards to legal review. Commercial dispute resolution has become a costly and time-consuming 

process as a result of this perversion of the arbitral process, which has stymied foreign investment 

in India. After the SAW Pipes decision, various courts have ruled that an award can only be 

overturned if it is clearly unconstitutional. Section 34(2)(b)(ii) of the Arbitration and Conciliation 

Act, 1996, has been ruled by some courts to cover even legal errors.' The Supreme Court's Division 

Bench issued two separate judgments in Centrotrade Mineral and Metal Inc. v. Hindustan Copper 

Ltd. The legitimacy of an arbitration agreement providing for two-tiered arbitration under the 

Arbitration and Conciliation Act of 1996 was disputed by the judges. The parties' arbitration 

agreement provided for domestic arbitration under the Indian Council for Arbitration's Rules, as 

 
22 [2005] 3 Arb LR 58 (Bom).  
23 [2003] 9 SCC 79. 
24 [2003] AIR 2629 (SC). 
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well as arbitration appeal in London under the International Chamber of Commerce's Rules. The 

Arbitration and Conciliation Act of 1996 does not allow for an appeal from a domestic award that 

leads to a foreign award, according to Justice Sinha. As a result, Justice Sinha ruled that a two-tier 

clause is unenforceable under section 23 of the Indian Contract Act, 1872. Justice Chatterjee, on 

the other hand, stated that when interpreting the Arbitration and Conciliation Act of 1996, 

supreme respect must be given to party autonomy, subject only to the safeguards required in the 

public interest. The legitimacy of two-tiered arbitration provisions has become murky as a result 

of this decision. Conversely, the Supreme Court's larger bench later ruled that multitier arbitration 

agreements are permissible under the 1996 Arbitration and Conciliation Act. The Supreme Court 

followed the Bhatia International decision in Venture Global Services v. Satyam Computer 

Services25, holding that Indian courts had the authority to grant interim relief and to set aside 

international arbitral verdicts. The Supreme Court had to rule in Venture Global what role Indian 

courts should play in an arbitration held outside of India. An award granted in London resolved a 

dispute between the parties in this case. Satyam Computer went to the Michigan District Court in 

the United States to get the award enforced. Venture Global, on the other hand, petitioned an 

Indian court to have the award overturned. Finally, the Supreme Court was asked to consider 

whether a foreign arbitral award might be set aside under section 34 of the Arbitration and 

Conciliation Act of 1996. The Supreme Court interpreted the judgement in Bhatia International 

to mean that the Part-I of the Arbitration and Conciliation Act, 1996 including section 34 applied 

to domestic as well as foreign arbitration, and that the Court could set aside a patently illegal 

foreign arbitral award for violating the public policy of India. The Supreme Court's Division Bench 

noted that Bhatia International never excluded foreign arbitral awards from Part-I 

applicability, concluding that the legislature's intent in not explicitly providing that Part-I will apply 

only to domestic arbitration was to make Part-I apply even to arbitration conducted out of India. 

 
25 [2008] 4 SCC 190. 
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The legislature's objective, according to the Court, was to allow parties to stipulate in their 

agreements that Part I or any of its provisions will not be applicable. Further, the Court held that 

the lengthy meaning of public arrangement could be skirted by taking the award to an outside 

country for requirement. In spite of the way that the law overseeing the agreement was the law of 

Michigan, the Supreme Court held that Part-I was not explicitly or impliedly avoided because of 

the presence of the non-obstante proviso in the investor’s arrangement. The Supreme Court, in 

Venture Global26, dismissed the meaning of the seat of intervention in worldwide business 

discretion. The law of the seat of intervention allows involved with challenge the legitimate 

legitimacy of the arbitral award. When such test comes up short, the arbitral award secures the 

status identical to an award delivered in the nation where the requirement of the award is looked 

for. The judgment of Supreme Court, in Venture Global27, had made the authorization of 

unfamiliar arbitral awards further troublesome in light of the fact that such an unfamiliar arbitral 

award should not fall foul of section 34 of the Arbitration and Conciliation Act, 1996. Such a 

choice was not in consonance with the New York Convention which thinks about that the test to 

an award might be made distinctly at the seat of intervention. The Court held that the gatherings 

had the choice to reject Part-I which implies that the gatherings were permitted to stay away from 

negation of grants that contradict public approach. Such an idea of discretionary public strategy 

rule was unfathomable up to that point. An arbitral award, delivered external India, can be saved 

by the courts in India assuming the implementation of such an award is against the public strategy 

of India. Accordingly, where the arbitral court confuses the public approach, the party to such 

assertion procedures wouldn't be delivered remediless. In such restricted conditions, the legal 

mediation is legitimized under the plan of the Arbitration and Conciliation Act, 1996. The 

judgment in Venture Global conveyed the gamble of being followed as points of reference with 

 
26 [2008] 4 SCC 190. 
27 [2008] 4 SCC 190. 
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the legal mediation in the issues concerning the legitimacy of unfamiliar arbitral awards. The choice 

in Venture Global was obviously not the same as what was imagined in the New York Convention. 

It was equivalent to exceeding the power of court and supplanting the legal arrangements with 

judge-made regulation.28 These decisions of the Supreme Court were in opposition to the goal 

behind order of the Arbitration and Conciliation Act, 1996 and negate the targets of the 

UNCITRAL Model Law as they subvert the adequacy and legitimacy of the worldwide business 

mediation for the purpose of settling global business debates and the absolution of the unfamiliar 

arbitral awards given in such assertion. In one more augmentation of the judgment in Bhatia 

International, the Supreme Court, in INDTEL Technical Services Pvt. Ltd. v. W.S. Atkins PLC29, 

held that the arrangements of Part-I would apply in instances of global business discretions held 

external India except if the gatherings by understanding, express or inferred, prohibit all or any of 

its arrangements. If there should arise an occurrence of global business assertion situated external 

India, the law picked by the gatherings would win, and any arrangement of Part-I in opposition to 

or rejected by such regulation won't make a difference. That's what the Court decided "it was 

enabled to delegate authorities in case of a gridlock between the gatherings, even in situations 

where the seat of the discretion was situated external India."  

 

XII. JUDICIARY’S APPROACH FROM 2010-2015 
 

The meaning of non-impedance with unfamiliar arbitral awards was acknowledged by the 

courts after the judgment in Bhatia International. The judgment in Bhatia International proclaimed 

that the arrangements of Part-I would apply to worldwide business interventions held external 

 
28 Stincy Joseph, ‘The Enforcement of Foreign Arbitral Awards in India: A Paradigm Shift’ [2009] Asian 

Dispute Review 73. 
29 [2009] AIR 1132 (SC). 
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India, except if the gatherings have barred the equivalent explicitly or impliedly. The Courts, in 

ensuing decisions, began utilizing the word 'suggested' in the said judgment so there probably 

won't be any obstruction with the unfamiliar arbitral awards by deciphering and developing the 

word 'impliedly' for advocating non-impedance with such unfamiliar arbitral awards. The Courts, 

as an indication of legal inconvenience, looked to limit the extent of decisions in Bhatia 

International and Venture Global. The courts showed enthusiasm to expect suggested prohibitions 

of the Arbitration and Conciliation Act, 1996 as to assertions situated external India. Then again, 

the avoidance of Part-I turned into a standard practice in global business exchange connected with 

India to reduce the risk of extreme legal intercession. The courts, while focusing on upon the 

meaning of seat of intervention in Sara International Ltd. v. Bedouin Shipping Co.30 also, Tamil 

Nadu Electricity Board v. Videocon Power Ltd.,31 declined to meddle by holding that the Indian 

courts don't have ward over the matter. In Dozco India Pvt. Ltd. v. Doosan Infracore Co Ltd,32 

the Supreme Court brought an undeniable trend and attempted to quiet the impacts of Bhatia 

International without overruling it. In Dozco India P. Ltd v. Doosan Infracore Co. Ltd., where an 

appeal was documented under section 11(6) of the Arbitration and Conciliation Act, 1996 by 

Dozco India, an Indian organization, against Doosan Infracore, a South Korean organization, in 

a question emerging out of a Distributorship Agreement on the grounds that the gatherings 

neglected to select a referee for goal of the debate. The appeal was tested by Doosan Infracore on 

the ground that Indian court won't have any ward to select the Arbitrator as the gatherings have 

explicitly concurred under Article 22 of the Distributorship Agreement that the understanding will 

be administered by and interpreted as per the laws of The Republic of Korea, and under Article 

22 of the Distributorship Agreement that all debates emerging regarding this Agreement will be at 

last settled by discretion in Seoul, Korea (or such other spot as the gatherings might concur 

 
30 [2009] 160 DLT 439. 
31 [2009] 4 MLJ 633. 
32 [2011] 6 SCC 179. 
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recorded as a hard copy), as per the guidelines of arrangement then, at that point, in power of the 

International Chamber of Commerce. The conflict made was that the ward of Indian courts and 

relevance of Indian regulations are explicitly prohibited by the arrangement. Then again, that's 

what dozco India battled, except if the ward of Indian courts isn't explicitly avoided Part-I of the 

Act by the arrangement, the Supreme Court would have purview under section 11(6) of the Act 

to designate an Arbitrator regardless of whether the discretion is administered by the unfamiliar 

regulation. The Supreme Court, excusing the request, held that the language of Distribution 

Agreement between the gatherings clarifies that the gatherings have barred the use of Part-I of the 

Act since the understanding of the arrangement suggests that the law administering the mediation 

would be the South Korean regulation and the seat of assertion would be Seoul in South Korea. 

The court saw that the choice in Bhatia International, INDTEL Technical, as well as Citation 

Infoware was not appropriate to the case. The meaning of the seat of discretion to lay out that 

regulation overseeing intervention was focused on by the Supreme Court in Videocon Industries 

v. Association of India. Videocon Industries was important for a consortium that went into 

creation offering agreement to the Government of India. The Court held that Part-I of the 

Arbitration and Conciliation Act, 1996' wouldn't have any significant bearing in light of the fact 

that the intervention was administered by the English Law and the seat of discretion was Kuala 

Lumpur notwithstanding the way that the legitimate law of the agreement was Indian regulation. 

The Court, further, held that a simple change in scene of the assertion wouldn't change the aim of 

the gatherings to have Kuala Lumpur as the seat of discretion and, the locale of the courts of Kuala 

Lumpur over such intervention. The judgment in Videocon case showed the ability of the legal 

executive to complete positive changes in the discretion system of the country. After the judgment 

of Constitutional Bench in Bharat Aluminum, a three-judge seat of the Supreme Court gave one 

more milestone judgment on implementation of unfamiliar arbitral awards in Shri Lal Mahal Ltd. 
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v. Progetto Grano Spa.33 The Supreme Court saw that the part 48 of the Arbitration and 

Conciliation Act, 1996 'doesn't offer a chance to have another glance at the unfamiliar arbitral 

award in the authorization stage'. It doesn't permit survey of the benefits of the unfamiliar arbitral 

awards. The Court held that the procedural imperfections throughout unfamiliar discretion don't 

lead fundamentally to pardon an award from implementation on the ground of public strategy. 

The Supreme Court noticed that the court doesn't practice investigative locale over the unfamiliar 

award nor does it enquire concerning whether some mistake has been submitted with delivering 

the unfamiliar award. The Court saw that the utilization of public arrangement of India' precept 

for the reasons for section 48(2)(d) is more restricted than the use of a similar articulation in regard 

of the homegrown arbitral award and it should be given thin importance in requirement of 

unfamiliar arbitral awards. As needs be, the Supreme Court held that requirement of unfamiliar 

award would be declined under section 48(2)(b) provided that such implementation would be in 

opposition to (1) principal strategy of Indian regulation; or (2) the interests of India; or (3) equity 

or profound quality. While applying its previous judgment in Renusagar Power Co Ltd v. General 

Electric Co34 where the Supreme Court had perceived that simple negation of Indian regulations 

wouldn't be adequate to draw in the ground of public strategy, the Supreme Court overruled the 

judgment of two-judge seat in Phulchand Exports Ltd. v. O.O.O. Patriot35 where the Supreme 

Court gave more extensive importance to the articulation public strategy of India utilized in section 

48(2)(b) and held that an unfamiliar arbitral award could be saved assuming the equivalent is 

obviously unlawful. The judgment in Shri Lal Mahal shows that the Indian legal executive has 

expected a favorable to discretion disposition and conceded higher holiness to unfamiliar arbitral 

awards. 

 

 
33 [2014] 2 SCC 433. 
34 [1994] Supp 1 SCC 644. 
35 [2011] 10 SCC 300. 
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XIII. JUDICIARY’S APPROACH FROM 2015-2020 
 

In Union of India v. Reliance Industries Ltd.,36 the Supreme Court carried lucidity as for 

pertinence of the choice in Bhatia International with respect to the extent of legal obstruction. The 

Court made sense of the judgment in Bharat Aluminum and presumed that Part-I of the 

Arbitration and Conciliation Act, 1996 would be avoided by essential ramifications where the 

juridical seat is outside India or where regulation, other than Indian regulation oversees the 

assertion arrangement. The Court, further, underscored that main those cases will be represented 

by the choice in Bhatia International where arrangements specify that the seat of the intervention 

is in India or on whose realities a judgment can't be reached on the seat of the discretion as being 

outside India. In addition, the choice in Bhatia International will likewise oversee those 

arrangements which specify that the law administering the intervention understanding is Indian 

law. The Supreme Court noticed that the juridical seat of the assertion is at London and that the 

mediation understanding is represented by English regulation and held that Part-I of the 

Arbitration and Conciliation Act, 1996 wouldn't be pertinent. This judgment of the Supreme Court 

has additionally shortened the extent of legal impedance by the Indian courts which depend on 

the Bhatia International during the time spent discretion. The Court has shown a proarbitration 

approach by confining pointless test to implementation of unfamiliar arbitral awards in India even 

in cases administered by the judgment in Bhatia International. In Sasan Power Ltd v. North 

American Coal Corporation India Private Ltd.,37 the Supreme Court needed to decide the issue 

whether to Indian gatherings could situate the intervention in an outside country with unfamiliar 

regulation as the considerable regulation overseeing the debate. The Court deciphered the plan of 

the Arbitration and Conciliation Act, 1996 and saw that the utilization of Part-II did not depend 

on the identity of the gatherings, however based on the seat of discretion. That's what the Court 

 
36 [2015] 10 SCC 213. 
37 [2016] AIR 3974 (SC). 
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saw on the off chance that the intervention is situated external India, the award delivered there 

under will be considered as an unfamiliar arbitral award, no matter what the ethnicity of the 

gatherings concerned. Notwithstanding, it is an issue of concern and would influence the 

enforceability of the award on the grounds that permitting Indian gatherings to explicitly prohibit 

Indian regulation by an agreement will be against the public arrangement of India.  

 

 

XIV. CONCLUSION 
 

The UNCITRAL Model Law on International Commercial Arbitration and the formation 

of a pro-arbitration legal system in India were the primary goals of the 1996 Arbitration and 

Conciliation Act. This was an effort to answer the inadequacies of the 1940 Arbitration Act by 

restricting the grounds for challenging decisions, reducing the court's supervisory role, speeding 

up the arbitration process, and ensuring the finality of arbitral awards. It establishes a unified legal 

framework for domestic and international arbitration, as well as consolidates the existing legal 

frameworks. Part I deals with domestic and international arbitrations held in India, Part II deals 

with the acceptance and enforcement of foreign arbitral judgements, and Part III deals with 

conciliation. The primary goal of the Act was to liberalise and modernise India's arbitration 

framework. It also aimed to prioritise party sovereignty while avoiding court intrusion in the 

arbitration process. The 1996 Arbitration and Conciliation Act establishes two distinct regimes for 

resolving disputes based on the "seat of arbitration."  Part-I deals with the legal framework for 

conflicts involving India as the "seat of arbitration." Part-I grants Indian courts considerable 

powers, including the ability to order interim measures, appoint and replace arbitrators, and hear 

challenges to arbitral awards. Part-II, on the other hand, covers rules for the acceptance and 
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execution of international arbitral awards made in a jurisdiction other than India. Under Part-II, 

the scope of judicial involvement is severely limited. 

The 1996 Arbitration and Conciliation Act was enacted with the goal of allowing disputes 

requiring arbitration to be resolved quickly and with minimum court interference. Nonetheless, 

judges' interpretations of several Act sections have resulted in delays in the resolution of arbitration 

procedures in some situations. The Act's goal has been thwarted by this delay. The matter was sent 

to the Law Commission of India in order to resolve the complexities. In August of 2014, the 

Commission published its 246th Report on Amendments to the Arbitration and Conciliation Act, 

1996, which investigated the issue in depth. The reforms recommended by the Commission were 

supposed to facilitate and encourage arbitration for the settlement of disputes in a cost-effective 

and timely manner. 

India's conflict resolution system must keep up with the country's fast economic 

expansion. The Indian legal system, on the other hand, has struggled to do so. Despite the growing 

backlog of cases, India's court has been praised for its inReliance and professionalism. 

International commercial arbitration has emerged as a viable alternative to litigation as a result of 

market demand for an efficient and quick means of resolving business disputes. The Arbitration 

and Conciliation Act, 1996 was enacted with the goal of establishing a pro-arbitration legal system 

in India and to meet the need for quick justice. Conversely, a series of "arbitration-unfriendly" 

judgments have resulted in legal ambiguity and uncertainty, undermining the ground on which the 

1996 Arbitration and Conciliation Act was created. India's commitment to international 

commercial arbitration has been harmed by its contradictory jurisprudence, which has badly 

harmed its reputation as a favoured seat for international commercial arbitration. With the goal of 

correcting the harm done and resurrecting arbitration as an efficient way of settling disputes, the 

Parliament has enacted many revisions to the Arbitration and Conciliation Act, 1996 and 

implemented substantial adjustments to the arbitration landscape of India. The amendments were 
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primarily intended to address issues arising from unjustified and excessive court intervention, as 

well as to shield the arbitration against obstructive judicial intrusion. 

Increased judicial intervention and the use of extraterritorial jurisdiction placed above 

international commercial arbitration procedures and actions for annulment of foreign arbitral 

awards would jeopardise the viability and effectiveness of international commercial arbitration as 

an alternative dispute resolution method. The process of enforcement will be accelerated and 

rationalised if there is a synchronised and effective system for judicial review of international 

arbitral decisions that may be employed only by the competent courts of the "seat of arbitration." 

As a result, international business arbitration will become more efficient and trustworthy. 

Increased efforts to harmonise the law and practise relative to the scope of judicial review and the 

exclusivity of the jurisdiction of the seat courts may pave the way for a harmonised international 

commercial arbitration framework. Furthermore, the consensual nature of international economic 

arbitration necessitates that court participation be kept to a bare minimum. 

Since the justification for rejecting enforcement of awards under Article V does not include 

a mistake of law or fact by the tribunal, the enforcement court cannot evaluate the merits of the 

award under the New York Convention. The enforcement court's role is confined to verifying 

challenges to enforcement refusals and assessing whether the country's public policy has been 

violated. As a result, an enforcement court should not tamper with the arbitration's content. Most 

studies on international business arbitration have overlooked the premise of judicial non-

interference. It is, nonetheless, regarded as a fundamental component of modern international 

commercial arbitration that assures the effectiveness of international commercial arbitration as a 

method for resolving international economic disputes. This idea has been formally or implicitly 

recognised in international commercial arbitration by the New York Convention as well as national 

arbitration legislation. 
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Overly technical judicial interference in the acceptance and execution of foreign arbitral 

judgments would defeat the core goal of international commercial arbitration, which is to promptly 

resolve international business disputes and avoid the expenses and delays of court procedures. 

There have been an increasing number of cases where courts have mandated that the arbitration 

must look to be fair as well as be fair. The issue of the scope of judicial involvement is extremely 

delicate. International business arbitration would not have been conceivable if there had not been 

a mechanism for judicial control. A safety net is provided through judicial control. International 

commercial arbitration will be reliant on the courts for cooperation during proceedings and 

enforcement of foreign arbitral awards until arbitral tribunals are given court-like powers. 

However, because international business arbitration relies on the help of the courts, extraordinary 

caution must be given when altering the legislation to limit the authority of courts. Furthermore, 

imposing domestic review criteria on foreign arbitral rulings will make it more difficult and hesitant 

to file international business issues to international commercial arbitration. As a result, courts must 

protect arbitral tribunal inReliance and give respect to parties' willingness to resolve their disputes 

through arbitration. 

The Supreme Court's response to matters involving the recognition and execution of 

foreign arbitral judgments has been variable, according to the judicial trend. However, recent 

Supreme Court decisions have demonstrated that the court has taken a non-interventionist posture 

and has a pro-enforcement bias in international commercial arbitration matters. Because it has 

been established that judicial intervention in the recognition and enforcement of foreign arbitral 

awards is necessary and imperative, a fine balance must be struck in order to protect the efficiency 

of international commercial arbitration as a mechanism for resolving international commercial 

disputes. The scope of judicial intervention in the recognition and enforcement of foreign arbitral 

awards must be limited to the global norms for limited intervention in international commercial 

arbitration. If foreign arbitral awards are exposed to substantive challenges in India, it would be in 
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violation of India's responsibilities under the New York Convention. The keenness with which 

the courts wield their supervisory powers over international commercial arbitration strikes at the 

heart of party autonomy. It jeopardises the basic goal of arbitration; as a result, courts should 

refrain from interfering unnecessarily with the process. To reduce the potential of excessive court 

interference, parties to international business transactions have adopted the practise of specifically 

removing Part-I from application in arbitrations held outside of India. The Supreme Court has set 

a pro-arbitration course for the growth of international commercial arbitration. In the past few 

years, Supreme Court decisions have shielded the execution of international arbitral verdicts in 

India against unfavorable judicial interference. It has shortened the timeframes for international 

arbitral awards to be enforced in India and limited the potential for tactical objections by the 

judgment debtor. Now, India's jurisprudence on international commercial arbitration is catching 

up to that of other "arbitration-friendly" jurisdictions. In order for international commercial 

arbitration to grow in India, a balance in judicial intervention must be struck. It will aid India's 

development as a global centre for international commercial arbitration. 

To establish a balance between the finality and execution of a foreign arbitral award, 

judiciary's interference in its recognition and enforcement is required. Excessive court interference 

undercuts the value of international business arbitration as a tool for resolving conflicts. It is 

necessary to step up efforts to harmonise the international legal framework for the recognition 

and execution of foreign arbitral decisions by defining its scope and judiciary's jurisdiction. This 

will improve the efficiency and reliability of international commercial arbitration. The Supreme 

Court's decisions have restored foreign investors' faith in India's standing as a pro-enforcement 

jurisdiction and promoted foreign-seated arbitrations. India is a pro-arbitration jurisdiction, 

according to data on the enforcement of foreign arbitral judgments, and notwithstanding judicial 

interventionism, the courts have refrained from interfering with the execution of international 

arbitral awards.  In acceptance and execution of international arbitral judgements, courts in 
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India have gone a long way from their previous attitude of judicial interventionism. In India, there 

is a need to establish and maintain a trustworthy organisation for administering arbitrations. The 

need for court involvement can be lessened if domestic arbitration is of high quality. Beyond the 

worldwide standards of limited involvement recognised in international commercial arbitration, 

Indian courts should not interfere with the acceptance and execution of foreign arbitral decisions.  

At the international level, efforts must be made to clearly define the extent of judicial 

involvement in order to create conformity in law and practise. Furthermore, the enforcement court 

shall not exercise the power of judicial review, which is reserved for the courts of the seat. Foreign-

seated arbitrations should not be hampered by the enforcement court. Harmonization can be 

achieved in terms of the extent of judicial involvement through consistent judicial interpretation 

and identical law. It might be the answer to the international commercial arbitration's integrity, 

predictability, and efficiency problems.  Only when court participation assists the arbitration 

proceedings then India become the most favourable location for arbitration. 

 

XV. SUGGESTIONS 
 

1. For the recognition and enforcement of international arbitral awards in India, a separate 

law needs be adopted. Or else, judicial interference in the acceptance and execution of 

international arbitral decisions under the 1996 Arbitration and Conciliation Act will 

continue to weaken arbitration. Some nations, such as Australia, have separate legislation 

for international and domestic arbitration, as well as different norms. 

2. In India, an exclusive court for the recognition and execution of foreign arbitral awards 

must be established. The judges of such courts must possess the expertise international 

commercial arbitration and have prior experience with it. 
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3. According to the Supreme Court's decision in the Shri Lal Mahal case, the term "public 

policy" used in section 48 of the Arbitration and Conciliation Act, 1996, should be read 

carefully. Furthermore, there must be a clear difference drawn between international and 

domestic public policy. 

4. The term "express" in the proviso to section 2(2) must be integrated, according to the 

recommendation in the Law Commission's 246th Report. Part-I of the Arbitration and 

Conciliation Act, 1996 must be expressly agreed to by the parties to an international 

arbitration agreement. There should be no dispute about an "implied agreement" to 

exclude Part-I from application. 

5. A provision for imposing a penalty on the losing party for deferring the enforcement of a 

foreign arbitral award by raising purely tactical challenges must be included. 

6. The scope of judicial intervention should be kept to a minimum. Beyond the norms of 

limited intervention recognised globally in international commercial arbitration, Indian 

courts should not interfere with foreign-seated arbitrations. 
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