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ABSTRACT 

LGBTQ is a community which is often ostracized in Indian Society.  LGBTQ’s rights are discriminated 
against and this community is treated differently from others. Though courts are trying to eradicate this kind of 
discrimination by decriminalizing homo sexuality, still LGBTQ community is being discriminated. Even after 
decriminalizing sec377 and identifying them as third gender why are they still being bullied in the society and are 
facing discrimination? Is there a fault in legislation or in its enforcement? What are the aspects in which still these 
people are getting discriminated against? So, in order to find out the answers for these questions the researcher studies 
the laws which deal with LGBTQ community in India and compares them with other countries which safeguard the 
interest of LGBTQ. Finally, the researcher comes up with the solution for these problems by exploring laws regarding 
LGBTQ in other countries and formulates a few suggestions which can be implemented in India. 
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I. INTRODUCTION 
India is the world's second largest country in terms of population and one of the fastest 

developing countries as well. Indian society is in the path of development and trying to adapt itself 
to new changes but still there are few areas where society is still lagging behind to accept them as 
they are. One such aspect is the rights of LGBTQ community. There are many areas where 
LGBTQ community is not treated equally with other genders. They are not treated equally with 
other genders in areas such as marriages, inheritance, adoption and others. The main reason behind 
this is the stigma which is attached to them. They are often ostracized because of their gender and 
are deprived of rights. For example, everyone has a right to get married and it is legally recognized 
in the country but it is only provided to hetero-sexual couple but not to homo-sexual couple. There 
are few other areas where there is a similar kind of situation. All these areas will be explored by 
the researcher further in the main body of the paper. 
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II. RESEARCH OBJECTIVES 

1) To find out how the present legislations are discriminating LGBTQ community in India. 

2) To formulate solutions through which LGBTQ rights can be safeguarded in India. 

3) To analyze laws of other countries which safeguard the interest of LGBTQ community. 

III. RESEARCH QUESTIONS 

1) What are the areas which require attention where LGBTQ community suffers 
discrimination? 

2) What are the reasons behind not legalizing same sex marriages in India? 

3) How are adoption laws discriminating LGBTQ couples in India? 

IV. RESEARCH METHODOLOGY 

The research method followed for doing this research is the doctrinal method. For 
references Primary sources like statutes and judgments were referred. Secondary sources like 
online websites, newspapers, articles relating to this topic were also referred. Descriptive and 
analytical method of approach is followed in this paper. The researcher believes that the present 
research is majorly dependent upon existing laws and instances that took place in the country. 
Further the researcher also explores laws of other countries which safeguard the interest of 
LGBTQ and compares them with Indian laws and tries to find out a solution for the lacunas 
present in Indian Laws. Hence the researcher feels apt in choosing this method as a suitable 
approach for doing research. 
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V. LITERATURE REVIEW 

One year after landmark ruling for LGBT+ rights in India, challenges persist is an article 
by Annie Banerjee.1 This article focuses upon the issues prevalent after 1 year of ruling out sec 377 
IPC which decriminalizes homo sexuality. The author mentions about issues which are prevalent 
in the case of LGBTQ like same sex marriage, equal employment opportunities etc. The author 
also mentions opinions expressed by various people belonging to LGBTQ community regarding 
these aspects. 

Legal Recognition of Same-Sex marriage Relationships in India is an article by Nayantara 
Ravichandran2 which emphasizes about the importance of legally recognizing same sex marriages 
in India. The author discusses Suresh Kumar Koushal v. Naz Foundation case law and   impact 
of this judgment on society. The author also provides instances of same sex marriages in the 
country and gives an insight upon civil unions as an alternative to marriage and also mentions 
about same sex marriages under personal laws. The author provides a detailed explanation of same 
sex marriage under special marriages act and finally draws a conclusion which summarizes the 
whole gist of the article. 

India grapples with legality of same sex marriage3 is an article which talks about why same 
sex marriage is not being made legalized in India. This article mentions few cases where lesbians 
have approached the court and asked for legal recognition of same sex marriages. This article also 
includes how the court had dealt with such issues and views of different activists who are fighting 
for the legal recognition of marriage of same sex couples. 

Same sex marriages cannot be given legal sanction: Government is a newspaper article by 
Samanwaya Rautray.4 This article especially discusses about why courts are refusing to legally 

 
1 Annie Banerjee, One year after landmark ruling for LGBT+ rights in India, challenges persist, One Year After 

Landmark Ruling (Apr. 15, 2021, 4:00 PM), https://www.reuters.com/article/us-india-lgbt-idUSKCN1VR256. 
 
2Manupatra,https://docs.manupatra.in/newsline/articles/Upload/B07BDF52-0AA4-4881-96AC-

C742B9DB217D.pdf  (Last Visited Apr. 17, 2021). 
3 D W Made For Minds, https://www.dw.com/en/india-same-sex-marriage-homosexuality/a-55324279 

(Last Visited Apr. 16, 2021).  
4 Samanwaya Rautray, Same sex marriages cannot be given legal sanction: Government, Same Sex Marriages  
(Feb.25,2021,09:21PM),https://economictimes.indiatimes.com/news/politics-and-nation/same-sex-

partners-not-comparable-with-indian-concept-government/articleshow/81209328.cms?from=mdr. 

https://docs.manupatra.in/newsline/articles/Upload/B07BDF52-0AA4-4881-96AC-C742B9DB217D.pdf
https://docs.manupatra.in/newsline/articles/Upload/B07BDF52-0AA4-4881-96AC-C742B9DB217D.pdf
https://www.dw.com/en/india-same-sex-marriage-homosexuality/a-55324279
https://www.dw.com/en/india-same-sex-marriage-homosexuality/a-55324279
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recognize same sex marriages in India and reasons stated by the court that why same sex marriages 
cannot be legally recognized. The author also explores the aspects stated by the court that how 
they are not applicable in the case of legalizing same sex marriages in India. 

LGBT rights in India: The Status Quo is a journal article by Fiza Khan and Dilsana Khana.5 
This article focuses upon multiple issues faced by the LGBTQ community in legal, personal and 
social fields. The authors clearly explain why LGBTQ community are still facing issues even after 
decriminalizing homo sexuality and provide an insight upon the history of legal battles by LGBT 
community and explore impacts of covid-19 on the LGBT community. Later on, the authors 
analyze the international position of human rights of LGBT community and critically evaluate, 
The Transgender Persons (Protection of Rights) Act, 2019.6 Finally, the authors conclude the 
article by suggesting a few suggestions which can improve the status of LGBT community in India. 

On LGBTQ Adoption and Legal Reform: The fight for the community is still not over is 
an article by Mukti Heliwal.7 This article emphasizes upon the adoption rights of LGBTQ 
community and provides us with a clear explanation regarding the reasons stated by the union 
government on not providing adoption rights to LGBTQ community. The author tries to interpret 
few land mark cases regarding the rights of LGBTQ community and concludes the article by 
mentioning that LGBTQ community should be treated equally without any discrimination. 

 

LGBTQ + Employment Protections in India is an article by Prajwal Suman and Tanya 
Ghangas8 which is focused upon the employment rights of LGBTQ community in India. This 
article explores current laws in India which deal with discrimination of LGBTQ people at different 
places including work place. But at the same time the authors point out how these laws are 
inadequate to deal with the issues faced by the LGBTQ community. The authors identify the 
lacunas between the laws and mention how LGBTQ people are being deprived from their rights. 

 
 
5 Fizz Khan and Dilsana Khana, LGBT rights in India: The Status Quo, 3 Int. J. Law Manag. Humanities.731, 

18 (2020), https://www.ijlmh.com/wp-content/uploads/LGBT-Rights-in-India-The-Status-Quo.pdf. 
6 The Transgender Persons (Protection of Rights) Act, 2019, §, No. 40, Acts of Parliament, 2019 (India). 
7 Mukti Heliwal, On LGBTQ Adoption and Legal Reform: The fight for the community is still not over, On LGBTQ 

Adoption (Apr.2, 2020), https://www.youthkiawaaz.com/2020/04/why-should-there-be-an-amendment-in-c-a-r-a-
for-the-lgbt/. 

8 Prajwal Suman and Tanya Ghangas, LGBTQ + Employment Protections in India, LGBTQ + Employment 
Protection (Apr. 15, 2021, 3:00 PM), https://www.humanrightspulse.com/mastercontentblog/lgbtq-employment-
protections-in-india. 
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Further an international perspective is provided on these types of laws which are 
recognized in various countries. Finally, the authors suggest few suggestions which can be 
implemented in India to stop discrimination against LGBTQ community. 

 

VI. CHAPTER I: SAME-SEX MARRIAGES 
 

A. REASONS BEHIND NOT LEGALIZING SAME SEX MARRIAGES 
IN INDIA 

Through the cases like Abhijit Iyer Mitra & Ors v. Union of India,9 Dr Kavita Arora & Anr v. 
Union of India10 and Vaibhav Jain & Anr v. Union of India,11 different PIL’S were filed seeking 
legalization of same- sex marriages through the application of acts like The Special Marriage Act, 
195412, The Hindu Marriage Act, 195513 and The Foreign Marriage Act, 196914 etc.. In a reply to 
these PIL’S supreme court asked the central government to respond to the petitions. In reply to 
these PIL’S, solicitor general Tushar Mehta stated that our legal system, values and traditions of 
our country cannot accept such marriages. This is what is cited as a reason based on which LGBTQ 
people are deprived from their right of marriage. 

On the other hand, there is no civil union granted for them through which at least they 
can depend upon each other economically and emotionally. Even this right is not granted to them. 
In case of Hinduism where there are many mythological stories which can provide an example for 
same sex marriages, it has not been considered as reasonable grounds to allow same –sex 
marriages. When people are requesting to at least modify the special marriage act, 195415 as a 
gender neutral one, it is also not considered. 

 
9 Abhijit Iyer Mitra & Ors v. Union of India,W.P.(C) 6371/2020. 
10 Dr Kavita Arora & Anr v. Union of India,W.P. (C) 7692 /2020. 
11 Vaibhav Jain & Anr v. Union of India,W.P. (C) 7657/2020.  
12 The Special Marriage Act, 1954, No.43, Acts of Parliament, 1954 (India). 
13 The Hindu Marriage Act, 1955,  No.25, Acts of Parliament, 1955 (India). 
14 The  Foreign Marriage Act, 1969,No.33, Acts of Parliament, 1969 (India). 
 
15  The Special Marriage Act, 1954, No.43, Acts of Parliament, 1954 (India). 
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B. COUNTRIES IN WHICH SAME SEX MARRIAGE IS ALLOWED 

There are almost 29 countries which recognize same sex marriages in their countries. 
Following are few examples of it: 

South Africa- Constitution court of South Africa held that marriage laws which oppose 
same sex marriages are violating sec9(3) of their constitution which states that state cannot 
discriminate anyone unfairly based on race, gender, sex, premarital status, language, birth etc. 
Hence, they recognized this kind of marriage. 

Taiwan- Constitutional court of Taiwan recognized that even Homo sexual couples have 
the right to marriage leading to amendment of marriage laws in Taiwan. 

Iceland- In Iceland the wording of marriage laws were made neutral allowing homo sexual 
couples to get married. 

Brazil – In Brazil at first same sex civil unions were permitted through which many rights 
which were available to hetero sexual couple were also granted to homo- sexual couple. Later on, 
in 2013 same sex marriages were legalized. 

New Zealand- In this country the language of Marriage act, 1955 was modified by making 
it gender- neutral. Now this act doesn’t specify genders who can be husband and wife, thus 
allowing same sex couples to get married. It also changed language of other bills as well, thus 
granting adoption rights and others to homo sexual couples. 

There are many countries which allow same sex marriages by just making their marriage 
acts gender neutral, on the other hand there are countries like Sweden, Brazil and others which 
granted civil union partnership to homo sexual couple and eventually legalized their marriage. India 
has an option to make its marriage acts gender neutral or at least provide civil union to Homo 
sexual couples. But it is not doing either of them. Countries like, U.S.A, South Africa legalized 
these marriages because they recognized that the right to equality is being violated in case of 
LGBTQ people, but in countries like India it is not being recognized. 

 

C. SUITABLE WAYS THROUGH WHICH SAME SEX MARRIAGES 
CAN BE LEGALIZED IN INDIA 

Through the above things, it can be clearly understood that how few countries has legalized 
same sex marriages recognizing that it is a right of their citizens and by not providing them, it is 
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violating right to equality among its people. Hence, even if we look into the case of India, it can 
be clearly seen that though courts have recognized the right to marriage as a legal right but still 
LGBTQ community are not given freedom to enjoy it at their own liberty. By not allowing same 
sex marriages, government is violating art14 (right to equality), art 15(discriminated based on their 
sex), art19 (freedom of expression) and art 21(right to life) of LGBTQ people. In case of article 
21 it can be said that their right to marry someone of their own choice is being discriminated 
against as it is observed to be an intrinsic part of  article 21 in the case of Shafin Jahan v. Asokan 
K.M. and others.16 

In the case of Navtej Singh Johar v. Union of India,17 sexual orientation between homo-
sexual couples was legalized. But courts didn’t mention regarding marriage, though it allowed 
sexual intercourse it is still denying right to marriage. Courts and government are not allowing this 
thing because they state that this kind of marriage is against Indian traditions & culture. But as 
mentioned above, if this issue is violating the constitution of India, then the government and 
courts should give it a thought of granting such right because the Constitution of India as 
mentioned by justice Nariman is a holy book which is above any rules and customs. Keeping in 
mind nothing is above than law, courts can give it a thought of legalizing same sex marriages in 
the country. 

In India there is a common notion that groom refers to male and bride refers to female, 
so modifying terms as gender neutral makes LGBTQ community inclusive of marriage definition 
under special marriage act, 1954. In India as still idea of same sex marriages is not yet accepted, 
there is another option instead of marriage laws i.e., civil union or civil partnership where they can 
enjoy rights like filing joint tax returns, sharing of insurance etc... Where they have economical and 
emotional interdependence. Apart from this there is other option to recognize same sex marriages 
that is by enacting a new act of marriage only for LGBTQ couples treating them as a separate 
group. 

 
16 Shafin Jahan v. Asokan K.M. and others, (2018) 16 SCC 368. 
17  Navtej Singh Johar vs. Union Of India, AIR 2018 SC 4321. 
 

https://main.sci.gov.in/supremecourt/2017/19702/19702_2017_Judgement_08-Mar-2018.pdf
https://main.sci.gov.in/supremecourt/2017/19702/19702_2017_Judgement_08-Mar-2018.pdf
https://main.sci.gov.in/supremecourt/2017/19702/19702_2017_Judgement_08-Mar-2018.pdf
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VII. CHAPTER II- ADOPTION, GUARDIANSHIP, 
INHERITANCE LAWS AND SURROGACY IN 

THE CONTEXT OF LGBTQ 
A. STATUS OF LGBTQ REGARDING ADOPTION RIGHTS IN INDIA AND 

OTHER COUNTRIES 

Adoption rights in India are governed by both religious laws and secular laws. In case of 
religious law there is only Hindu adoption and maintenance act, 1936 for Hindus and there are no 
other personal laws regarding adoption for other religions. Coming to secular acts there is Juvenile 
justice care and Protection of children Act, 201518 (JJ Act). There is another act known as Adoption 
Regulation act, 2017. This act is secular in nature and allows adoption regardless of the religion of 
the person. 

1. Hindu Adoption and Maintenance Act, 1936 

Under this act, a Hindu married couple which means men and women can adopt children 
with the consent of their partners. If suppose the partner is of unsound mind or changed his/her 
children or has renounced the world then in such cases their consent is not required. Apart from 
this the act also allows single men and women who are not of unsound mind and had attained the 
age of majority to adopt children. 

2. Adoption Regulation Act, 2017 

Under this act, single men and women can adopt children as long as they are financially, 
emotionally and mentally stable. At the same time, they also should be free from any kind of life-
threatening disease and according to this act a single man is not supposed to adopt a girl child, 
whereas in the case of a female she can adopt either gender. 

B. HOW LGBTQ COMMUNITY BEING DISCRIMINATED AGAINST 
ADOPTION RULES AND REGULATIONS? 

Sec (5) of the Adoption Regulation Act, 201719 mentions that a couple who is having a 
stable relation of 2years are eligible for adopting children and this act mentions the couple as 

 
18 Juvenile justice (care and Protection of children) Act, 2015 ,No.02, Acts of Parliament, 2015 (India). 
19 Adoption Regulation Act, 2017 § 5, No. 19, Acts of Parliament, 1949 (India). 
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husband and wife indicating only hetero sexual couples. Hence homo sexual couples are not 
recognized under this act. 

Another ambiguity which this act fails to clarify is, if a couple adopts a child and later on 
the wife goes through sex – re assignment surgery and changes into a man then what are the legal 
implications in such situations. It can be clearly understood that homo sexual couples are clearly 
deprived of their right from adopting children. 

Then what is the reason behind prohibiting a homo sexual couple from adopting children- 
The reason that court had stated is, a child should understand both the value of mother and father, 
so in the case of a homo sexual couple it may be different, hence it cannot be allowed. The reason 
is that as same sex marriages are not legally recognized in India, homo sexual couples are not 
allowed to adopt children. 

C. COUNTRIES IN WHICH LGBTQ COMMUNITY HAS ADOPTION RIGHTS 

Netherlands: This is the 1st country to legalize same sex marriages in world. Later on, it 
expanded its marriage definition to include same sex marriages and further allowed homo sexual 
couples to marry divorce and even adopt children. 

Spain: Spanish parliaments legalized homo- sexual marriages and also granted them 
divorce, inheritance and adoption rights. 

Norway: In Norway there were first civil unions to homo sexual couples and later on their 
marriages got legally recognized. Further they got the right to adopt and undergo state funded 
artificial insemination. 

In this way, Sweden, Portugal, Argentina, France and many other countries grant adoption 
rights to homo sexual couples. Now, it should be understood that in all these countries, firstly 
same sex marriages were legally recognized and later on they were granted with adoption rights. 
Hence, in India if adoption rights are to be granted to homo sexual couples, then at first their 
marriages must be legalized. Indian Govt. should think that rather than letting kids to be grown as 
orphans, they can be grown in a family where they are safe and secure. 
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D. GUARDIANSHIP RIGHTS AND INHERITANCE LAWS IN THE 
CONTEXT OF LGBTQ IN INDIA 

1. Guardianship Rights in Context of India 

The rights and legal duties of an adult towards personhood and property of a minor are 
known as guardianship. In India guardianship rights of Hindus are governed by Hindu Minority 
Guardianship Act 1956 (HMGA),20 whereas on the other hand the secular law which is applicable 
to all citizens irrespective of their religion is the Guardianship and wards Act 1956(GWA).21 

The language of the act is gender neutral but it is primarily based on the notions of the 
gender binary. Thus, the existence of LGBTQ parents where the gender is not clear there the 
application of these laws will pose some problems, hence it is important to define such terms. 

2. Inheritance Laws 

In India Inheritance and Succession laws are governed by two acts, Hindu Succession Act, 
195622and Indian Succession Act, 192523. The former is for Hindus and the latter is applicable for 
everyone. Muslims and Parsis have their own personal laws. Basically, it can be said that in case of 
inheritance it generally happens to the near-ones who are connected to the deceased but still there 
is a need for gender specification. Here, the word marriage in case of inheritance is impliedly 
restricted only to hetero sexual couple, hence homo sexual marriages are to be legally recognized 
if these laws are to be applied to them. If a person goes through a surgery and changes his gender, 
then in such cases to avoid discrimination, act must be modified adding LGBTQ community to 
exercise their inheritance. 

In the case of Sweety (eunuch) vs. The General Public,24 The high court of Himachal 
Pradesh recognized the right of sweety (guru) over the property of her deceased Chela according 
to the Guru- Chela parampara in the Hijra Community. Similarly in the case of Ilyas Ors. V. 
Badshah25The Madhya Pradesh court held that the property of the deceased will not be willed away 

 
20 Hindu Minority Guardianship Act 1956, No. 32, Acts of Parliament, 1956 (India). 
21 Guardianship and wards Act 1956, No. 32, Acts of Parliament, 1956 (India). 
 
22 Hindu Succession Act, 1956, No. 30, Acts of Parliament, 1956 (India). 
23 Indian Succession Act, 1925, 26 Geo. 5 c.11 (Eng.). 
24 Sweety (eunuch) v. General Public, AIR 2016 HP 148. 
25 Ilyas Ors. V. Badshah, AIR 1990 MP 334. 
 

http://legislative.gov.in/sites/default/files/A1956-32_0.pdf
http://legislative.gov.in/sites/default/files/A1956-32_0.pdf
http://legislative.gov.in/sites/default/files/A1956-32_0.pdf
http://legislative.gov.in/sites/default/files/A1956-32_0.pdf
http://gpchildren.com/wp-content/uploads/2018/12/Guardians-and-Wards-Act-1890.pdf
https://indiankanoon.org/doc/490695/
https://indiankanoon.org/doc/490695/
https://indiankanoon.org/doc/490695/


  
   

LA  

SENATUS SCRIPTORS 
LAW JOURNAL 
VOLUME 4: ISSUE 1   

June, 2021- May, 2022                                         (O)ISSN 2582 6638 

 
 

 
 

www.lasenatusscriptors.com  

P
ag

e1
3

 

out of the Hijra Community even after knowing that the person belongs to a particular religion. 
Despite following that person’s religion, the court applied the rules of the Hijra community. 

Irony is that courts are also recognizing inheritance rights of Hijra people following their 
customs, but the government is not considering allocating separate provisions to them. Countries 
like Spain even grant inheritance rights to homo sexual couples. It's high time that the Indian 
Government recognizes this issue and does justice to them by granting them these rights. 

E. LGBTQ RIGHTS REGARDING SURROGACY IN INDIA AND U.S 

As per the present surrogacy bill passed in the parliament, LGBTQ couples and single 
people are prohibited to have their own children through surrogacy. This bill is eligible for 
criticizing because it excludes large section of society from surrogacy, even imposing stringent 
conditions on hetero sexual couple. It can be understood that if hetero couples are supposed to 
face so many hindrances for surrogacy then how hard it is in the case of LGBTQ couple. The 
main aim of the surrogacy bill was to stop commercial surrogacy and protect the rights of surrogate 
mothers. But at the same time the bill is not even permitting single mothers or fathers to have kids 
through surrogacy. In India as same sex marriage is not allowed and LGBTQ couple is not legally 
treated as couple then it is not shocking that there is no place for homo sexual couple in case of 
surrogacy. 

The United States can be taken as an ideal example for having friendly LGBT surrogate 
rules. Here, parental rights can be bestowed upon the baby born through surrogacy and there are 
agencies which help LGBT couples to find a surrogate for their baby. This entire process will be 
advocated from the beginning till the end. Laws here are framed in such a manner where the 
couple can attend doctor appointments, can even develop an intimate relation with the surrogate 
and can also receive medical support from surrogacy professionals. Hence, these kinds of laws are 
LGBT friendly which can help LGBT couples become parents and have a family. 
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VIII. CHAPTER III- RIGHTS OF LGBTQ 
COMMUNITY AT EDUCATIONAL 

INSTITUTIONS AND WORKPLACES 
A. LGBTQ COMMUNITY AT EDUCATIONAL INSTITUTIONS 

In India many of them are getting bullied at schools and colleges. Following are a few 
instances of them which took place recently, a girl on a social media platform shared that while 
she was young, her crush was her classmate who is a girl. Seeing this, the school principal told her 
that she should go and end her life, because she should be ashamed of her nature. In another 
school a boy was bullied by his classmates as his walking style was like that of a girl. In another 
school a boy who converted as a girl was hit by stones by his fellow classmates because he was a 
transgender. LGBTQ students are often subjected to threats like being hit by stones, spreading 
rumors about them, ignoring them and bullying them with bad words etc. 

B. STEPS WHICH CAN BE TAKEN TO PREVENT SUCH DISCRIMINATION 

• Sex- Education - In Indian Schools, sex- education is not given much importance 
because in Indian society there is a kind of narrow-mindedness which doesn’t lead 
to an open discussion of such issues. When there will be proper awareness among 
youth then they can understand what it is. 

• Government should design programs related to sexual awareness among teenagers 
which should include awareness regarding LGBTQ community. 

• Awareness programs regarding rights of LGBTQ community must be organized 
at educational institutions, by which students can understand how to treat students 
who belong to such communities. 

C. WHAT OTHER COUNTRIES HAVE DONE? 

• Japan- In 2017, to protect LGBTQ community from bullying and discrimination, Japanese 
government modified national bullying prevention policy to protect LGBTQ community. 
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• Philippines- A law was enacted which instructs schools to address ragging and other 
activities which leads to bullying in reference to sexual orientation and gender identity. On 
similar lines if Indian govt. can bring such laws, then LGBTQ community can be protected 
from being bullied. 

D. LGBTQ RIGHTS AT WORK PLACES 

Balasubramanian, who works at a chip-designing company in Chennai, is often bullied at 
work-place due to his sexuality. He says that he has been bullied since his school. He said that he 
has been refused by others to talk with them even for clearing his doubts and sharing information. 
This is not just happening with him; it is happening with many others who are bullied at work 
places. In the case of Manish Kumar Giri Alias Sabi Giri v. Union of India26 and Ors., it can be 
clearly understood how a person from LGBTQ community is being discriminated against. In this 
case, Manish Kumar who later changed his name as Sabi went through a sex- re assignment surgery 
due to which he was removed from his job in navy. 

In this case, the Delhi high court suggested that he should be given an alternative job. 
Though Sabi could prove that she could still be a sailor, she was thrown out from her job stating 
navy rules didn’t allow to continue her employment based on her changed gender status.  

Later on, she was given a data entry operator job. Sabi has stated that how hard it is to face 
such discrimination at work places. In the case of Jacqueline Mary v. Superintendent of Police27 
and G. Nagalakshmi v. Director General of Police,28 in these both of the cases petitioners who 
were females were removed from their work after undergoing through a medical examination 
which showed that they have inter sex variations.  

They were removed from their jobs because the posts were only reserved for females. 
Though the petitioners were identified as females just because of inter- sex variations they lost 
their jobs. The court finally gave its judgment in the favor of petitioners and mentioned that such 
things continue to happen until and unless govt. makes employment laws which are inclusive of 
third gender. 

 
26 Manish Kumar Giri Alias Sabi Giri v. Union of India and Ors, [W.P. NO. 183 of 2013]. 
27 Jacqueline Mary v. Superintendent of Police, [W.P. No.587 of 2014]. 
28 G. Nagalakshmi v. Director General of Police. , (2014) 7 MLJ 452. 
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The employment rights which can be modified to include LGBTQ community are the 
following- 

• According to sec 2 of Workman- Compensation act, 1923,29 the dependents who are 
mentioned in this act are with respect to the hetero sexual families. Hence the term 
dependents need to be modified in reference to LGBTQ community. This helps them to 
get equal incentives as available to a hetero-sexual individual. 

• In the case of Payment of Gratuity Act, 1972,30 employers need to nominate a person who 
can be given gratuity benefits in case if the employer dies. Now for this purpose the act 
mentions about family which includes parents, spouse children who are even adopted, but 
this definition excludes the possibility of having LGBTQIA+ family from its ambit. 

• Govt. should enact acts which prevent sexual harassment of LGBTQ+ community at work 
places, at present we only have them for women. It’s high time that govt. should take 
initiative to enact such laws. 

 

• Regarding Maternity benefits, the language of Maternity benefits act, 196131 is quite biased, 
as it provides leaves and other benefits to only cis-gendered women who give birth or 
adopt children and has children through surrogacy. This act only mentions the role of 
mother who takes care, but whereas father is treated as someone who can waive off his 
duties. 

 
 

• In this case, this act does not consider the fact that there can be alternative families like 
LGBTQIA+ families. By making this law gender-neutral even LGBTQ couples can 
receive the parental benefits and this step can even eliminate sexual biases posed by this 
act 

 

 
29 workman- compensation act, 1923, 26 Geo. 5 c.4 (Eng.). 
30Payment of Gratuity Act, 1972, No.39, Acts of Parliament, 1972 (India). 
31 Maternity benefits act, 1961, No.53, Acts of Parliament, 1961 (India). 
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IX. CONCLUSION 

LGBTQ community is always discriminated in our society, though our country is allowing 
gay sexual intercourse, it is prohibiting their marriages. Irony is that courts & governments are 
recognizing them as third gender like any other gender but are not granting them rights like 
marriage, adoption etc. which is enjoyed by other genders. This is because they state Indian culture 
and other things as reasons. It’s high time they realize that equality matters a lot more than beliefs 
and stigmas which are attached to these people. At the same time, the general public should also 
realize that even these people’s sexuality is natural and they should stop bullying them in public 
places. 

In order to stop this prejudice, firstly the right to marriage should be granted to them. If 
their marriages get legalized then eventually, they can be granted with adoption, surrogacy and 
other rights which are usually enjoyed by the heterosexual couples. At present, it can be clearly 
understood that Art14, 15, 19(1)(a) and 21 of the Indian constitution are getting violated in the 
case of LGBTQ community. Hence govt. should modify acts which are discriminating LGBTQ 
people as gender neutral. 
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