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ABSTRACT 

The core objective of the WTO is to promote free commerce. Under any conditions, however, complete adherence to 

the free trade concept will be pernicious and almost impossible. A collection of exceptions is granted under the WTO system to 

balance free trade and other elements such as Human Rights, Environment, State Sovereignty, and Public Morality. Article 

21, Article 14, and Article 73 of the GATT, GATS, and TRIPS, respectively, provide for national security exclusions. It 

gives member states the right to secrecy in national security concerns and allows them to adopt commensurate sanctions against 

fissile materials and derivatives, the commerce in guns, ammunition, and war implements, as well as conflicts and international 

emergencies. None of the WTO accords exclude a member from acting in accordance with the United Nations Charter's 

commitments for the preservation of international peace and security. The central focus of this study is on the actions implemented 

by the United States in the guise of national security exclusions under GATS and GATT. The United States, as the world's 

largest economy, is a prominent player in the World Trade Organization (WTO) and the world's largest exporter and importer 

of products and services. De jure, the United States is the same as every other WTO member; yet, because of its economic, 

political, technical, and military clout, the U.S. enjoys more substantial rights than other WTO members. Furthermore, when 

we think of 'controversial or disputed sanctioning measures,' some of the most well-known trade-restrictive policies that spring 

to mind are those used by the United States. 

 
* Master Of Law, IPR, Christ Deemed To Be Unversity, Banglore. 
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I. RESEARCH QUESTIONS 

● Whether the penalties imposed by the United States for national security reasons are in 

accordance with WTO accords?  

● Whether the exercise of National Security measures adopted by the U.S. has negatively 

impacted the rights of Least developed Countries?  

II. RESEARCH OBJECTIVES 

● To understand the legality of U.S. Economic Sanctions imposed under National Security 

Exceptions.  

● To study the implications of National security exceptions on International Trade. 
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● To understand the impact of National Security Exceptions employed by the U.S. on Least 

Developed Countries.  

III. SCOPE OF RESEARCH 

An academic study of how the United States has misused national security exclusions and how 

U.S. sanctions have harmed international trade, Least Developed Countries, and have violated 

human rights.  

IV. METHODOLOGY 

The method used in this research is doctrinal. The researcher will depend upon primary and 

secondary data sources and rely upon Scholastic materials, Online databases, Articles, Books, 

Journals, and newspaper articles. Doctrinal research is about research in law, and all the facts and 

findings discussed in this research paper are purely from books, articles, and journals, leaving no 

scope for collecting information from the general public. In this research, the Non-Doctrinal 

research method is not adopted, and there is no need in this research to study the 

relationship of law with society, people, or groups.  

V. LITERATURE REVIEW 

● Mona Pinchis- Paulsen, 'Trade Multilateralism and U.S. National Security: The Making of 

the GATT Security Exceptions' 41 MICH. J. INT'L L. 109 (2020). The author of this 

article explains the economic and political causes that led to the inclusion of National 
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Security Exceptions in the ITO charter and then in GATT. The United States, according 

to the author, had a critical role in the development of the National Security Exception. 

In many respects, she believes, a Security exemption acts as a "loophole" that allows 

member states to circumvent their legal commitments under international trade law.  

● Peter Van den Bossche and Sarah Akpofure' The Use and Abuse of the National Security 

Exception under Article XXI(b)(iii) of the GATT 1994 WTI Working Paper No. 03/2020. 

The author of this article claims that the United states' trade policies for national security 

have had a negative impact on the multilateral trading system, paving the way for economic 

nationalism and anti-globalist unilateralism. The use of National Security Exceptions, 

particularly the one allowed under Article 21 of the GATT, has grown more common in 

recent years. Article 21 establishes a "carte Blanche" option for avoiding WTO 

requirements. The writers also praised the DSB's decision in Russia-Traffic in Transit for 

strengthening the WTO's ability to evaluate a scenario in which the national security 

exception is used.  

● ELENA CHACHKO 'Administrative National Security' 108 Geo. L.J. 1063 (2019-2020). 

In this article, the author investigates national administrative security, the rising 

individualization of U.S. foreign and security policy, the administrative procedures that 

have aided this individualization, and the judicial response to these processes. The U.S. 

has implemented a rising number of foreign and security measures that directly target 

people, whether natural or legal.  

● Hannes L. Schloemann & Stefan Ohlhoff, 'Constitutionalization and Dispute Settlement in 

the WTO: National Security As an Issue of Competence' 93 AM. J. Intl L. 424 (1999). In 

this article, the author is of the opinion that National security Exceptions are 

a function of contemporary sovereignty, and as such, demands, individualization, and 

states are thus given the prerogative to decide what constitutes a threat to their national 

security. Besides this, by assessing and interpreting the current situation, the WTO has the 
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authority and responsibility to limit this definitional prerogative. Any misuse of this clause 

will disrupt the international trading system, shift the world's constitutionalization phase, 

and put the World Trade Organization in an awkward position.  

● Lucas Queiroz Pires, 'Recent U.S. Trade Actions On The Grounds Of National Security: A 

Brief Overview Of U.S. Sanctions And Their Impacts To Non-U.S. Parties’Revista de 

Direito do Comércio Internacional. In this article, the author elucidates the potential 

violation of WTO rules and its impact on other states, persons, and international financial 

institutions. The financial institutions have often failed to fulfill their duties and assist 

sanctioned states or any other entity related to the sanctioned state. For instance, through 

the Brazilian business Eletronorte, Corpolec, a Venezuelan state-owned power utility, 

distributes energy to the northern Brazilian state of Roraima. Eletronorte owed 

Venezuelan Corpolec more than $30 million in 2018 and was ready to pay. Unfortunately, 

none of the banks were willing to handle the transfers because of the U.S. sanctions against 

Venezuela.  

● Daniel W. Drezner (2015) Targeted Sanctions in a World of Global Finance, International 

Interactions, Research on Economic Sanctions 41:4, 755-764. In this article, the author 

discusses the functioning of targeted sanctions, and they are put to use by dominant 

nations. Financial penalties that are targeted are appealing because they can produce 

economic consequences that are comparable to those of more comprehensive sanctions 

but with less negative externalities. The junction of economic sanctions and globalized 

capital markets will generate fascinating study issues over time.  

● Raj Bhala, National Security and International Trade Law: What the GATT Says, and what 

the United States Does, 19 U. PA. J. INTl ECON. L. 263 (1998). In this article, the author 

elucidates the connection between international trade and national security exceptions. 

The article highlights the usage of such national security exceptions by nations to favor 

their trade relations in the international community. The article explores the link between 
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international trade and national security through GATT and ILSA. The ILSA and GATT 

Article XXI are evaluated in this article. It also examines how effective 

penalties legislation like the ILSA are in practice.  

● Pascal Lamy, Louis Schweitzer, Pierre Vimont ' E.U. and U.S. Sanctions: Which 

Sovereignty'?. THE Authors depicted instances where the U.S. and E.U. resorted to 

extraterritorial sanctions in the name of National Security. It is argued that America's 

definition of National Security is quite subjective, wide, and temporal. On the other hand, 

the E.U.s' definition of National Security is collective and based on objective and 

permanent criteria. As per the article, the U.S. has more often resorted to extraterritorial 

sanctions in the name of national security, and this has widened the transatlantic division.  

● Center for a New American Security 'America's Use of Coercive Economic Statecraft: A 

Report from Select Members of the CNAS Task Force on the Future of U.S. Coercive 

Economic Statecraft,' the U.S. sanction economic sanction regime has evolved 

tremendously in the last two decades. Initially, the U.S. employed economic sanctions to 

contain the proliferation of weapons of mass destruction, military aggression by 

adversaries; terrorism; narcotics trafficking; and other serious violations of human rights. 

But the U.S. has begun to use sanctions to pursue a wider range of targets, including 

cybercrime, intellectual property theft. The U.S. sanctions have deteriorated many 

diplomatic channels or connections and have caused a crushing effect on sanctioned 

economies; for example, sanctions against Iran and Venezuela have cut both countries' oil 

exports far more than most experts predicted. Moreover, the increase in the use of 

sanctions has increased the cost to the U.S.  
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VI. INTRODUCTION 

The U.S. is the same as any other member of WTO, however owing to economic, political, 

technological, military imminence, the U.S. enjoys greater privileges as compared to other states 

in WTO. Many aggrieved parties, including China, the EU, India, and Switzerland, have challenged 

the U.S. sanctions established for national security reasons. The U.S. has claimed Article XXI of 

GATT's National Security Exception. The U.S. sanctions against Iran are divisive and have a 

significant influence on world trade. Iran does not have a full member status 

of the WTO; it is only an observer state working hard to get full membership. The U.S. augmented 

its sanctions on terrorist organizations and stated sponsoring terrorism, including Iran. When 

enacting sanctions on non-member states, member governments frequently overstep their 

bounds. Since the Cold War, the relationship between the United States and Venezuela has 

deteriorated. During the presidency of Hugo Chávez, who became President of Venezuela, 

tensions between these countries worsened. The United States had placed sanctions on Russia 

when Russia meddled in Ukraine in 2014.  

Furthermore, Russia is accused of cyber-attacks, including malpractices against U.S. institutions. 

The United States considers Russia to be a national security threat, given the current state of the 

economy, addressing the ongoing cyber-attacks on the United States' critical infrastructure for 

financial gain by individuals and entities based outside the country. The United States claims that 

Russia poses a "hybrid danger" to U.S. national security. Russia, according to the U.S., has 

attempted to disseminate disinformation via social media and infiltrate voting equipment, as well 

as launch a series of cyber-attacks against the U.S. U.S. sanctions did produce some undesired 

effects on the Russian economy. However, Russia has, to a great extent, overcome the restrictive 

measure through commercial diversification.  
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The U.S. has often justified its economic sanction in response to human rights violations. The 

United States has a broad, comprehensive, and stringent sanctions framework, with regular earnest 

efforts to fill in the gaps. The number of U.S. acts imposing economic sanctions has risen from 

17 to 30 in the last 15 years, reflecting the U.S. concern about the national security danger posed 

by essential technologies and infrastructure. The increasing risks to the United States' national 

security, as well as the very contentious laws adopted to protect it, pose a fundamental dilemma 

for international trade.  

 

VII. NATIONAL SECURITY EXCEPTIONS AND 
ECONOMIC SANCTIONS 

What is the definition of National security? National security has been defined in a variety of 

ways by academics. The term "national security" refers to the nation-overall state's protection. 

International events, particularly those that occurred after 1945, have concretized national security 

and made it more complicated and broad. Following WWII, there was a surge in 

internationalization and globalization, resulting in increasing global interconnectedness. The 

concept of nationalism, state sovereignty, and different states' development plans at different 

stages of development clashed with international security and well-being. Skirmishes persisted in 

one form or another, and a slew of new dangers developed, including terrorism and white-collar 

crime. The GATT system was established in reaction to the devastating effects of World War II. 

The economy was in bad shape. The world community saw the liberalized, free economic system 

as having enormous potential for improving the situation. As a result, various economic 

institutions were established, notably the GATT in 1947. The original plan was to form an 
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International Trade Organization. In effect of the disastrous impacts of World War II, the GATT 

system was founded. The economy was in serious trouble. The international community 

considered the liberalized, open economic system as having immense potential for improvement. 

As a result, many economic organizations were founded, including the General Agreement on 

Tariffs and Trade in 1947. National security and international trade law are inextricably connected 

and have been since 1947 when modern international trade law was born.  

The ITO and GATT discussions took place against the backdrop of the Cold War; therefore, 

national security exclusions were necessary to preserve the interests of sovereign member nations. 

During GATT discussions, the U.S. ambassador praised that the exclusions offered are 

unquestionably restricted in nature and that parties would not exploit these measures for 

commercial gain. While this exemption is rarely applied openly, it is extremely important because 

it permits the United States to have a stockpile of national security legislation that allows for 

unilateral trade action.  

Economic Sanctions are implemented in order to maintain international and national security, 

peace, and human rights, among other things. Many of the sanctions are ruthless attempts to 

maintain or improve the United States' worldwide dominance in many industries. Import and 

export restrictions, asset or property freezes in targeted states under U.S. jurisdiction, denial of 

U.S. aid, prohibiting targeted states from joining international organizations, denying loans 

from US-based banks, prohibiting third states from extending trade or aid to the targeted state, 

and so on are some of the prominent ways in which the U.S. has retaliated against targeted states. 

According to the U.S. Constitution, Congress is the primary decision-making body in areas of 

international commerce; nevertheless, Section 232 of the Trade Expansion Act of 1962 marks a 

substantial departure from this tradition. Section 232 empowers the President with authority to 

impose limitations on imports into the United States without the permission of Congress if the 
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import constitutes a danger to U.S. national security and the Department of Commerce confirms 

this by completing an investigation. Multiple executive agencies were founded in the United States 

to detect security concerns and to ensure effective execution and regulation in order to promote 

American economic interests, sustain and enhance American leadership, and generate job 

opportunities, among other things. Another vital role entrusted to the stated organization is to 

maintain U.S. security by punishing or banning harmful trade practices.  

 

VIII. OCCURRENCES IN WHICH THE USA 
IMPLIED SANCTIONS INVOKING 

NATIONAL SECURITY EXCEPTIONS 

In the case instituted by Nicaragua against the U.S., the issue of national security came before the 

panel. Panel refrained itself from answering the legality of the U.S. Act. This clause should be read 

in light of international law's fundamental principles, U.N. resolutions, and the International Court 

of Justice's rulings. The aforementioned exemption is essentially a self-defense mechanism. The 

U.S. further asserted that Article XX (a) exempts from furnishing information demanded by 

Czechoslovakia as the matter relates to the national security of the U.S. and its allies. In 1948, the 

United States implemented a comprehensive export control and reduction program for Eastern 

European countries that did not engage in the Marshal plan under the Comprehensive Export 

Schedule. Czechoslovakia was one of these countries, and export licensing regulations applied to 

items bound for its boundaries. The U.S. argued that the export controls are in place to prevent 

the shipment of any items that will enhance Eastern Europe's military capabilities. Czechoslovakia 

requested a judgment on this subject at a meeting of the GATT Council in 1949, asking if the 
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U.S.'s export control regime was in violation of its GATT commitments. Except for 

Czechoslovakia, all members voted no, supporting the U.S. position 

that measures taken in the name of national security under Article XXI are self-judging.  

Contrary to this stance, Austria once had imposed certain import licensing restrictions or quotas 

on penicillin, tyrothricin, and related medicaments. The Joint Working Group on Import 

Restrictions examined the issue in 1970, and Austria defended its actions under GATT 1947 

Article XXI (b)(ii). Such limits, Austria claimed, are unavoidable in order to have a local source of 

supplies ready in the event of an emergency. These limits were revisited by the Group of Three in 

1971. "Other nations are able to deal with the situation without such limits," the Group of Three 

said, "therefore, the import restrictions imposed by Austria are not essential." Austria, however, 

stuck to its stand. The subject was considered in the Committee on Trade and Development in 

1972, with Austria stating that "it would not rescind the regulations," but promising to provide 

"sympathetic consideration" to developing nations. Austria maintained this policy until it was 

eventually abandoned in 1990, at the request of the United States, during the Uruguay Rounds.  

Associated with severe national security concerns, the United States placed a full-fledged import 

and export ban on Nicaragua in 1985. Nicaragua brought the subject up before the GATT council 

and demanded a meeting with the United States. Nicaragua averred, it poses no threat to the U.S., 

and the alleged U.S. measure defeats the legitimate benefits of Nicaragua from the GATT system. 

The panel did not, however, address whether acts under Article XXI may negate or degrade GATT 

advantages for the contracting parties who were negatively impacted. Nicaragua, dissatisfied with 

the conclusions, asked the council to order the U.S. to lift the embargo. The United States 

maintained its position. Nicaragua. The panel's final report was never accepted. Finally, in 1990, 

the United States withdrew the embargo due to a change in circumstances that required it under 

Article XXI. The Venezuelan petroleum corporation Petróleos de Venezuela, S.A., or PdVSA, and 
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the Central Bank of Venezuela were sanctioned by the United States in 2019. The U.S. has barred 

all of PdVSA's assets in the United States. This corporation does not allow U.S. citizens or 

companies to conduct business with them. To stifle Venezuela's oil output, the United States 

banned the shipment of naphtha to the country. The United States asserts that the Venezuelan 

government is sponsoring educational institutions to sever ties with the United States and that 

Venezuela has received large sums of money to 

disrupt the system in neighboring countries such as Bolivia, Nicaragua, Colombia, and Ecuador. 

The claim that Venezuela poses a danger to the U.S. and regional stability is a politically motivated 

exaggeration designed to isolate the country further. Russia and China have meddled in 

Venezuelan politics in order to increase their worldwide influence and position as arbiters of 

international crises.  

The recent WTO judgment in Russia, Measures Concerning Traffic Transit, settled the question 

of whether a state's measure under the national security exemption can be reviewed. 'National 

Security Exceptions are not totally self-judging, rather the panel and the Appellate Body have 

authority to assess the truthfulness of state conduct, that is, whether the scenario poses a threat to 

the member state's national security panel concluded. The U.S. action against Russia consists of a 

mix of sectoral sanctions and the designation of persons, boats, businesses, and planes in the SDN 

list, which comprises roughly 680 individuals, entities, and vessels, as well as Russian public and 

private companies, banks, and other institutions. Sanctions in the defense, energy and financial 

industries are the most common.  
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IX. CONCLUSION 

This article examined the individualization of U.S. foreign and security policy during the last two 

decades, as well as the creation of national administrative security as a type of foreign and security 

adjudication. It is threatened by new groupings of "bad guys" in the post-Soviet Union, post-Red 

China age, such as state-sponsored terrorists and rogue dictators, who are less monolithic and 

more dispersed than in the past, including state-sponsored terrorists and rogue dictators, "Old 

foes," as they're known. As a weapon, the U.S. is using international trade law tactics like secondary 

boycotts to counter this danger. Sadly, friendly fire is being directed against America's allies and 

trading partners. Multiple cases concerning the use of the national security exception have been 

filed before the GATT Council, the WTO General Council, and other authorities. These cases 

reflect the essential attitude of aggrieved parties and the governments who used the exception. 

Despite the President's heightened position in foreign and security policy, it indicates that the 

President's control of national administrative security is 

subject to structural and functional limits. Invoking governments are often hesitant to submit to 

the authority of the GATT 1947 or the WTO, which may be ascribed to the following reasons: 

delegations or diplomatic channels offer better and more effective solutions than the dispute 

resolution paradigm established by the 1947 GATT or the WTO. In the circumstances involving 

national administrative security, the power of secrecy and dispatch as justifications for higher 

respect in international affairs and national security is likewise lessened.  
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