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ABSTRACT 
 
Mahmood Farooqui versus State (Govt of NCT of Delhi)1 is a controversial verdict given by the Delhi High 

Court which as described by the feminists challenges the idea of ‘no’ means ‘no’. In the given case Prosecutrix displayed her 
unwillingness by saying no but the accused assuming it to be her consent based upon their prior physical relationship. 
Prosecutrix in the given case was not able to prove her claim of rape however, the main question of law in the given case 
revolves around whether the prosecutrix needs to convey her resistance to the accused. The following case affords a good chance 
to relook how the judiciary assesses consent and its components given substantial criminal law amendments have been made 
in the recent past in order to provide greater clarity on the issue of consent.    
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I. FACTS OF THE CASE 
 

                                                             
* Symbiosis Law School, Noida 
1Mahmood Farooqui versus State (Govt of NCT of Delhi), 2017 SCC OnLine Del 6378 
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The case deals with the matter of consent involved in participating in a sexual act. The 
complainant here was an American PhD student who met Mahmood Farooqui several times as a 
part of her research work. On 28 march,2015 the prosecutrix and the accused met in his 
apartment for a meeting where both of them consumed liquor and were intoxicated. And 
accused performed oral sex on her this act was termed as ‘forced oral sex’ by the prosecutrix 
because according to her she did not give her consent to engage in any kind of sexual activity 
with the accused.Various arguments were presented by the accused before the trial court, as at 
first, he denied performing oral sex on the prosecutrix and that her complaint was false but when 
he was held convicted in the trial court then on appeal, he took the defence that the sexual act 
was performed after the consent of the prosecutrix.  

 
Prosecution’s case: 
The accused i.e., Mahmood Farooqui invited the prosecutrix to his home. She reached 

there by 9pm. He was sad and intoxicated and both of them were alone in the apartment she 
tried to comfort him then following events took place: 

“At that time accused kissed me. I said no. I pushed him away. He tried kissing me again 
and he said “I want to suck you”. (the witness started weeping). I said no. He started putting his 
hand up my dress and pilling down my underwear from one side. I was trying to pull my 
underwear up from other side. He held my arms and pinned my arms and body on the diwan. I 
said no. I struggled to push him away but he was stronger than I was. I did not understand how 
he could be that much strong. I was very scared. (The witness continued weeping and restless). 
I   thought   two   things. The first thing I thought “I had seen a clip from documentary of Nirbhaya case where 
rapist had said that if she (victim) did   not   fight, she would still be alive”. I thought I am getting out of this and 
going to survive. Accused forced oral sex on me. I faked an orgasm because I wanted to end it.”2 

The act was interrupted by a door bell after which the prosecutrix booked a cab and left then she called her friend 
Danish and told him everything. She also produced various evidences in the form of emails, call details, 
WhatsApp chats and oral testimonials.  

Defence’s Case: 

In para 42 of the judgement defence claims that the act of oral sex took place but the prosecutrix consented for it. 
Argument put up by the defence was “it is not unknown that during sexual acts, one of the partners may be a 

                                                             
2Rupali Samuel, ‘The Acquittal in the Mahmood Farooqui Case: A Mirror to us all’, Bar and Bench, (Sept. 

30, 2017, 11.01 am)https://www.barandbench.com/columns/acquittal-mahmood-farooqui-case 

https://www.barandbench.com/columns/acquittal-mahmood-farooqui-case
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little less willing or, it can be said unwilling but when there is an assumed consent, it matters not if 
one of the partners to the act is a bithesitant...”3 

Defence argued that there was an assumed consent when she cracked jokes, hugged the accused 
and kissed him etc. Thus, accused thought she went along and thus, gave her consent. 

“The court at the High Court stage had acquitted the accused on the ground that, the events as 
shown by the prosecution seemed improbable, and even if they were probable, it was unclear 
whether they happened without the consent of the prosecutrix, and even if the events happened 
without the consent of the prosecutrix, it was unclear whether the accused understood this lack 
of consent”4 

II. RULES 
 

This case revolves around the concept of consent.How the honourable court interpreted in the 
given case as to whether consent was given by the prosecutrix or not. Section 375 (2) read with 
section 90 of IPC in the given case paved a way to legally understand consent and in the present 
case was it given or not. As the explanation of the proviso describes consent as “Consent means 
an unequivocal voluntary agreement when a woman by words, gestures or any form of verbal or 
non-verbal communication communicates willingness to participate in the specific sexual act: 
Provided that a woman who does not physically resist to the act of penetration shall not by 
reason only of that fact, be regarded as consenting to the sexual activity (sic)."5 

While reading this section it is clear that if a woman does not affirmatively agree to involve in a 
sexual act then it will be a case of sexual offence under section 375 of IPC. But when read with 
section 90 that states “consent (is) known to be given under fear or misconception" or "a 
consent is not such a consent..." if "the person doing the act knows, or has reason to believe, 
that the consent was given in consequence of such fear or misconception...."”6. Which means 
that if the consent is given out of fear or misconception then the accused should have an idea of 
the same i.e., he should be aware of the fact that the consent is given under aforementioned 
circumstances. This reasoning was taken by the Delhi High Court while deciding the case of 
Mahmood Farooqui as in the given case accused was unaware of the fact that the sexual act in 

                                                             
3Mahmood Farooqui versus State (Govt of NCT of Delhi), 2017 SCC OnLine Del 6378. 
4Mahmood Farooqui versus State (Govt of NCT of Delhi),2017 SCC OnLine Del 6378. 
5Indian Penal Code, Section 375 §§1860. 
6Indian Penal Code, Section 90 §§1860. 
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which he was involved was non-consensualand, in his mind, he had the consent of the 
prosecutrix and thus, was acquitted on the grounds of benefit of doubt. 

III. ISSUES 

The present case largely revolves around the questions of Nature of Consent in a rape case. 
Upon a meticulous perusal of the facts of the case as well as the questions of law involved, the 
following issues arise for deliberation and analysis.  

 Whether the standard of consent as propounded by the learned single judge was in 
accordance with the statutory provisions such as Section 375 and Section 90 of the 
Indian Penal Code, 1860. 

 Whether the extension of benefit of doubt to the accused, in the absence of 
corroborative evidence towards the testimony of the prosecutrix, which formed the 
basis of his acquittal, was justified given the facts of the case.  

IV. ANALYSIS 

The judgement needs to be analysed after careful appreciation of evidence present on record and 
whether the same was rightfully assessed by the learned single judge of the Delhi High Court.  

V. THE ISSUE OF CONSENT 

The statutory provisions, incorporated in the IPC after the Criminal Law Amendment Act, 2013, 
declare in unambiguous terms that a charge of rape will stand established if the acts of the 
accused fall within the parameters set out in the 375 (a) to (d) coupled with the presence of any 
of the circumstances mentioned in the latter part of the section. In the present case the facts 
point that the case is concerned with Section 375, secondly, i.e., the alleged acts happened 
without the consent of the prosecutrix.   

The learned single judge in his assessment of the issue of consent brought forth in clear terms 
that in contemporary legal systems consent is understood in a model of ‘yes’ means ‘yes’ and ‘no’ 
means ‘no’. However, a caveat has been attached alongside declaring that such a model of 



  
   

LA  

SENATUS SCRIPTORS 
LAW JOURNAL 
VOLUME 3: ISSUE 2   

March-May, 2021                                    (O)ISSN 2582 6638 

 
 

 
 

www.lasenatusscriptors.com  

P
ag

e
6

 

consent can not necessarily be applicable in each and every case. It seems to be a justified 
position that in order to avail a vantage point for deciding a criminal matter, no particular 
straight jacket formula can be applied and due weightage has to be provided to the individual 
facts of each case.  

As has been stated in the facts of the case the prosecutrix was acquainted with the accused and 
in the past had maintained a limited physical contact with the accused without any signs of 
protest. Further the case is that the prosecutrix, when the alleged incident happened, did not 
consent to the acts of the accused. Having regards to the facts of the case, the learned judge in 
paragraph number 86 of the judgement stated that consent has to be understood in clear and 
unambiguous terms. The judge also recognized that consent can be revoked at any point of time. 
However, the main point of contention that arises is the following observation that in the 
present case the accused was not communicated that he had no consent of the prosecutrix to his 
acts of sexual advances. It is submitted that this observation assumes immense significance as it 
forms a part of the basis of acquittal of the accused. Consent as is understood in legal parlance 
and as has been incorporated in the statutory provisions of IPC makes it clear that active 
voluntary participation is an essential facet of consent.7 Consent needs to be unqualified an 
unequivocal. Proviso to explanation 2 of section 375 states for greater clarity that non-resistance 
to the sexual acts does not ipso facto makes the acts fall within the ambit of consent. Assessment 
of section 90 of IPC mandates that the nature of the consent i.e., whether the consent is given 
under fear or misconception needs to be known to the accused if such a consent is to be 
considered bad in law. However, an important admitted fact of the case at hand is that the 
prosecutrix happened to fake an orgasm after initial resistance and saying no to the accused for 
his advances. This act of faking an orgasm happens to be an important factor in defining this 
case. The court noted that the particular act of faking an orgasm, indicated or tends to indicate 
that the accused got a wrong idea about the absence of consent on the part of the prosecutrix. It 
is further submitted that it seems a correct observation that even though the prosecutrix was in a 
state of mental fear because of her memory with the Nirbhaya rape case, her actions gave an 
indication to the accused that after initial resistance the prosecutrix went along the actions and 
participated in it. However, an argument that has been rightfully discarded by the learned single 
judge was that the fact that there existed limited physical relations between the accused and 
prosecutrix might have given rise to assumed consent on the part of accused. Consent can never 
be assumed while deciding such matters. However, the conduct of the prosecutrix during the 
alleged acts was of such nature to have given a wrong interpretation with regards to consent in 
the mind of the accused. It is further submitted that the email exchange that took place between 
the defendant and the prosecutrix also indicate that the prosecutrix went along with whatever 

                                                             
7 Bijoy Kumar Mohapatra, 1982 SCC OnLine Ori 106 
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happened. It is further submitted that the email if read in its entirety reveals that the prosecutrix 
consented to the acts but unwillingly and under fear but it must not be overlooked that the 
ground for acquittal of the accused was that during the alleged incidents the prosecutrix wasn’t 
able to communicate to the accused that she isn’t consenting to the acts. This is an important 
part as this raises a strong point that the accused was not aware that he does not have consent of 
the prosecutrix and the act of faking an orgasm added to the misunderstanding on the part of 

the accused.     

VI. THE ISSUE OF BENEFIT OF DOUBT 

This argument assumes the place of second pillar in the acquittal verdict of the accused. The 
issue dealt herein is that the veracity of the story narrated by the prosecutrix remains in doubt. It 
is observed by the court that “But, it remains in doubt as to whether such an incident, as has been narrated 
by the prosecutrix, took place and if at all it had taken place, it was without the consent/will of the prosecutrix 
and if it was without the consent of the prosecutrix, whether the appellant could discern/understand the 
same.”8The court accorded the benefit of doubt to the accused not only on the matter of 
communication of absence of consent but also on the matter of whether the story narrated by 
the prosecutrix happened at all. This observation warrants to be called in question. In a myriad 
of judgements, the Apex Court has unequivocally made it clear that the testimony of the 
prosecutrix does not necessarily requires corroboration. In Rafiq Case9 the apex court had to a 
great extent relied upon the testimony of the prosecutrix without demanding corroborative 
evidence. It has also been held that corroboration is not a condition precedent to place reliance 
on the testimony of the victim and rather it has to be understood as a guiding factor having 
regards to the facts and circumstances of the given case.10 

The arguments, that in the present case the learned single judge did not follow the 
abovementioned principles, hold some value. The learned judge while extending the benefit of 
doubt to the accused with regards to consent also extended the same towards the issue of 
whether the case as narrated by the prosecutrix actually happened at all. However, it can also be 
argued that the judge in his wisdom might have deemed it fit to accord benefit to the accused 
because in the present case the story narrated by both the sides is purely anecdotal in nature and 
in actuality the truth of the case is known only to the prosecutrix and defendant. Therefore, in 

                                                             
8Mahmood Farooqui versus State (Govt of NCT of Delhi),2017 SCC OnLine Del 6378. 
9Rafiq v. State of U.P., (1980) 4 SCC 262 
10Gurucharan Singh v. State of Haryana, (1972) 2 SCC 749  
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the present case the benefit of doubt can be extended to the accused in the absence of 
corroborative evidence with regards the testimony.  

VII. CONCLUSION 

In conclusion we are of the opinion that the single judge in his assessment of the issue of 
consent relied upon a combined reading of section 375 and section 90 of the IPC in order to 
arrive at a conclusion. It is submitted that the learned single judge in his wisdom rightly decided 
the issue of communication of consent to the accused upon the combined reading of the 
aforementioned sections of the IPC. It is further submitted that the learned judge might have 
erred when analysing the issue of providing corroborative value to the testimony of the 
victim/Prosecutrix. It is also submitted that in the light of the cases cited wherein the Apex 
court has held in various judgements that the corroboration of testimony in rape cases is not an 
essential element while deciding the case should have been considered by the learned single 
judge. Attention is also attracted towards the observations wherein the learned judge carved out 
a difference between educated women and illiterate women with regards to the communication 
of consent and such observation could have been avoided and demands a relook. Such 
observations evince that there appears to be the existence of some sort of patriarchal prejudices 
in the minds of male judges.  The acquittal based upon the facts of the case seems to be justified 
but is submitted that the same is not beyond reassessment given the email correspondences 
between the prosecutrix and the accused as well as the wife of the accused create some 
possibility that the allegations levelled might be true and therefore, we finally submit that the 

case can be relooked.  
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