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ABSTRACT 

The Indian legal system is an amalgamation of statutory law and case laws.Indian case laws play an essential role in shaping 
the law of the nation. The statutes primarily give a skeletal framework of the law. When the statutory provisions are applied 
to real-life situations and are interpreted by the Court, it paints a more comprehensive and holistic picture of the law. 
Therefore, case laws are an integral part of the legal system. The legal fraternity dramatically relies upon the judgments of the 
various Courts. Our legal system recognises the doctrine of stare decisis, also known as the doctrine of precedents. Therefore, 
the judgments and decisions by the Supreme Court are binding on the subordinate Courts. The recent judgement made by the 
Nagpur Bench of Bombay High Court in the case of Satish Ragde Versus State of Maharashtra garnered a lot of attention. 
The case came into limelight due the absurd and perverse interpretation adopted by the Honourable High Court. The main 
issue in the case is in consonance to the interpretation of the legal terminology of ‘sexual assault’and its application on the 
facts and circumstances. It is the treatment of the case which was underrated thereby leading to a misconstrued verdict- the 
acquittal of the accused. 
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I. BACKGROUND OF THE CASE 
 
This case is an appeal to the Honourable High Court of Bombay against the order and 

judgement of the case dated 05.02.2020 in Special Child Protection Case No. 28 of 2017 
passedby the Extra Joint Additional Sessions Judge, Nagpur. The story of the case is that the 
accused, now the appellant took a 12-year old (prosecutrix) here the daughter of the complainant 
cum the informant, on the pretext of giving her guava, in his house and pressed her breast and 
attempted to removeher salwar. At that point of time, the informant reached the spotand 
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rescued her daughter. The mother then immediately lodged First Information Report and 
accordingly the crime was registered for the offence punishable under Sections 354, 363 and 342 
of the IPC and under Section 8 of the POCSO Act.1 

 
Furthermore the procedure of investigation started and thereafter a charge-sheet was 

filed in the Special Court at Nagpur. The framing of charges took place under the Criminal 
Procedure Code and accordingly the charges were read out to the accused which he denied and 
pleaded to be innocent. Thus the prosecution began with the legal proceedings in order to prove 
the accused to be guilty of the offence so committed. The examination of witnesses and relevant 
documents were brought on record. The testimony of the accused/appellant was recorded under 
Section 313 of Criminal Procedure Code. 

 
The principle that no person should be judged without a fair hearing in which each party 

is given the opportunity to respond to the evidence against them which comes under the legal 
maxim called ‘Audi Alteram Partem’. The court is bound to follow the principle and so both the 
parties were heard. The court came to the conclusion or decision that the accused was guilty of 
the crime so committed and passed the judgement of conviction. For the offence punishable 
under Section 8 of the POCSO Act read with Section 354 of the IPC, the appellant was 
sentenced to suffer R.I. for three years and to pay fine of Rs. 500/-,in default of fine to suffer 
R.I. for one month. For the offence punishable under Section 363 of the IPC, the appellant was 
sentenced to suffer R.I. for two years and to pay fineof Rs. 500/-, in default of fine to suffer R.I. 
for one month. For the offence punishable under Section 342 (wrongful confinement) of the 
IPC, the appellant was sentenced to suffer R.I. for six months and to pay fine of Rs. 500/-, in 
default of fine, to suffer R.I. for one month. All the substantive jail sentences were directed to 
runconcurrently. Thereafter the accused or appellant impugned the judgement given by the 
Special Court. 

 
The decision of appeal in Honourable High Court of Bombay in consonance to the case 

was delivered by Justice Pushpa Ganediwala wherein the accused was acquitted of the charges 
framed against him.  Therefore the National Commission for Women has approached the 
Honourable Supreme Court and challenged such a controversial judgement.2 

                                                                 
1https://kanooniyat.com/wp-content/uploads/2021/01/pressing-a-childs-breast-without-skin-to-skin-

contact-does-not-amount-to-sexual-assault-under-pocso-act-bombay-high-court-388064.pdf 
2https://kanooniyat.com/2021/02/ncw-moves-supreme-court-against-bombay-hcs-skin-to-skin-contact-

judgment/ 



  
   

LA  

SENATUS SCRIPTORS 
LAW JOURNAL 
VOLUME 3: ISSUE 2   

March-May, 2021                                    (O)ISSN 2582 6638 

 
 

 
 

www.lasenatusscriptors.com  

P
ag

e4
 

II. ANALYSIS OF THE CASE 
 

           The case gives rise to pertinent yet quintessential questions of law. Firstly the 
judgement of the court is unwarranted and fallacious. It throws a light on the wrong stance of 
law. It leads to an inadequate dispensation of justice. The judgement evoked a sense of dissent 
and had shocked the public at large. The judgement is immoral and lacks the sensitization of the 
issue. The treatment of the case has been undermined.  

 
The issue here is mainly whether the act of ‘Groping’ which in the instant case refers to 

the ‘pressing of the breast’ or the ‘attempt to remove the Salwar or knicker’ falls under the ambit 
of Section 7 of the POSCO Act since the victim was child at the time of commission of the 
crime and such offences are governed under the POSCO Act.  Section 7 of POSCO Act defines 
‘sexual assault’ as – ‘Whoever, with sexual intent touches the vagina, penis, anus or breast of the 
child or makes the child touch the vagina, penis, anus or breast of such person or any other 
person, or does any other act with sexual intent which involves physical contact without 
penetration is said to commit sexual assault.’3However he Court concluded that the necessary 
ingredients for constituting the offence was that the act must have been committed with sexual 
intent and it must involve touching the vagina, penis, anus or breast of the child or ‘any other 
act’ which are similar to the acts specifically mentioned in the provision.On a comparative note 
the legal definition of sexual assault as per the POSCO Act and the misdemeanour resemble 
closely. Thus it is quite surprising to be dismissed as a ground of penalizing the criminal. The 
principle of ratio decidendi also plays a vital role here. The ratio decidendi or the rationale 
behind the judgment is what clarifies the position of law and is important to be vividly 
understood while applying it in real life incidents of crime. As result the position of law is like a 
double edged sword in reference to the Acts having jurisdiction over the case. 

Secondly the interpretation of this statue also plays an important role here. The court has 
plainly interpreted Section 7 of POSCO Act and it goes by the literal rule of interpretation which 
has given a different angle to the instant case. The interpretation has no credibility and is very 
absurd. The court determined the case in context to the physical contact which was interpreted 
as ‘Skin-to-Skin Contact.’ Thus the interpretation of the definition could have been done from a 
broader perspective rather than confining the act within the ambit of words ‘any other act’. The 
Court stated that the words ‘any other act’ encompasses within itself, the nature of the acts 
which are similar to the acts which have been specifically mentioned in the definition on the 
premise of the principle of ‘ejusdem generis.’ The act should be of the same nature or closure to 
that. Thus the judge implies that where particular words have a common characteristic (i.e. of a 

                                                                 
3https://www.indiacode.nic.in/show-

data?actid=AC_CEN_13_14_00005_201232_1517807323686&orderno=7 
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class) any general words that follow should be construed as referring generally to that class; no 
wider construction should be afforded. The second part of Section 7, POCSO Act uses general 
words only to guard against some accidental omission in the object mentioned in the first part 
and is not intended to extend or limit the object to a whole different level. It is clear that “Sexual 
Assault” in terms of Section 7, POCSO Act is predominantly a touch by the offender. If an 
accused touches a victim (or a victim’s body part) with sexual intent then the act of “Sexual 
Assault” is complete. There can be no further classification of contact, i.e. skin to skin contact,” 
as stated in plea by Shivani Luthra Lohiya.4 

The court stated that act of the accused also came within the premises of Section 354 of 
the Indian Penal Code which defines the offence of outraging the modesty of a woman. Section 
354 states that-‘whoever assaults or uses criminal force to any woman, intending to outrage or 
knowing it to be likely that he will there by outrage her modesty, shall be punished with 
imprisonment of either description for a term which shall not be less than one year but which 
may extend to five years, and shall also be liable to fine.’5  The evidences of the felony are a 
match with ambiguity of the definition so mentioned. Subsequently the rationality behind 
choosing an option as ground for penalty and rejecting the other induces bias or partiality. It has 
resulted in incoherence of the Judge. 

Thirdly the analytical reasoning of the judgement defies all the logic and sanity. The 
reasoning also loses its foot in context of punishments which are distinguished under both the 
Acts altogether. There is a contrasting difference in the serving period of sentences given under 
sexual assault. This is because the punishment awarded under section 7 is “imprisonment of 
either description for a term which shall not be less than three years but which may extend to 
five years, and shall also be liable to fine.” And if a person is convicted under Section 10 of the 
POCSO, he “shall be punished with imprisonment of either description for a term which shall 
not be less than five years but which may extend to seven years, and shall also be liable to 
fine.”But the same crime under section 354 of the IPC entails a minimum sentence of 
imprisonment for only one year. The delinquency of 39- year old accused comes under the 
purview of cognizable and a non-bailable offence. The nature of the misdeed itself is heinous 
and grievous. The Court opined that for stringent nature of punishment stricter proof and 
serious allegations are required. Justice is such a virtue that levels everyone equal and so a crime 
is a crime however big or small it is or even if it is a horrendous or simple in nature. The Judge 
further stated that the punishment for an offence should be proportionate to the seriousness of 
the crime. Everyone is equal before the eyes of law and so the principle of equality and 
reasonability should be a ground to ensuring justice rather than the degree of the penalty and the 

                                                                 
4https://kanooniyat.com/2021/02/ncw-moves-supreme-court-against-bombay-hcs-skin-to-skin-contact-

judgment/ 
5https://devgan.in/ipc/section/354/ 
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gravity of the offence so committed. The reason should be valid, logical and morally acceptable. 
There should be a reflection of principles of natural justice. 

The aftermath and the impact of the illicit verdict can be seen by the disapproval of 
noted Judges.Notably, a Supreme Court bench comprising Chief Justice of India, SA Bobde and 
Justices AS Bopanna and V Ramasubramanian stayed the January 19 order. Furthermore the 
apex court has also permitted the AG to file an appeal against this order of the Nagpur bench of 
the Bombay HC and has also issued a notice to the Maharashtra government.6The judgement or 
the order influences the existing law to a larger extent in an indictable manner. It could be used a 
scapegoat by offenders to escape conviction. The order strongly distinguishes between the 
justice and righteousness. The judgement actually jeopardizes the image as well as the ideology of 
law and justice in our country. The decision is likely to set up a dangerous precedent for cases of 
similar nature in near future. The analysis of the case leads up to the irony of justice and verdict. 
In other words it can be said that case highlights the stark difference between justice and verdict. 
Every verdict ensuring justice or balance to both the parties can be a mere possibility rather than 
the absolute truth. 

 

III. CONCLUSION 
 
An erroneous judgement can lead to grave consequences. The verdict forms an 

underlying base for the evolution of law and society. Such case laws are trajectory to the 
continuously changing dynamics of law. Law maintains equilibrium of order amidst the chaos 
that prevails in the society. Thus the verdict could have been mindfully and consciously delivered 
thereby being an eye-opener for the public. 

 

                                                                 
6https://www.guwahatiplus.com/daily-news/pocso-vs-ipc-explained-differences-in-punishment-under-

pocso-act-and-the-indian-penal-code 
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