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LEGAL INSANITY AS A DEFENCE 
 

Nishtha Gupta * 
 

ABSTRACT 
 
Legal insanity, referred to as unsoundness of mind under IPC, is a significant defence available to the 

disadvantaged under criminal liability. Insanity deprives a person of their discerning capacities and their cognitive abilities, 
which law seeks to amend with the help of Section 84 of Indian Penal Code, 1860. Over time, insanity pleas have had 
several trial and errors, and although there is smooth functioning in other countries in the same department, India still seems 
to orbit around the M'Naghten rules. Insanity renders a person deficient of their reasoning capabilities, which cuts down the 
required element of mens rea in the act, short. The author has tried to convey a better understanding of the topic, amassing 
information available from diverse sources, and has tried to throw light on the lesser-known topics in a brief manner. This 
paper analyses the Law of Insanity in India. This paper analyses the Law of Insanity in India and methods that could be 
inculcated for lesser discrepancy in future cases. 
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I. INSANITY DEFINED 

Insanity is defined as the state of being seriously mentally ill; madness. In the criminal 

hemisphere, a person is charged for an offence if it’s proved that both his mind and body 

were involved in the act. Mind being, he had the intention of doing a particular act, and body 

being he did the act within his own capacities. If there’s a lack of even one factor, as 

previously mentioned, a person cannot be charged for an offence. Lord Diplock in the case of 

Swet v. Parsley said, ‘An act does not make a person guilty of a crime unless his mind is so 

guilty’. 

Here, the problem that arises is a person not being mentally stable, or an unsound mind 

commits an act, which goes beyond the actions of a reasonable man, breaks the law in that 

process, but can’t be held liable for the same, due to his inability to know or differentiate 

between right and wrong. 

A. THE GOOD AND THE EVIL 

There are two sides to a coin, likewise good and evil constitute the basic traits of a human.   It 

is regarded that as good and evil principles both reside in man, in choosing he must be guided 

by his good principles and with stand the evil ones. The tendency to evil is checked by the 

restraining power of the ego. Otherwise, his conscience punishes him. These truths are the 

foundation of the doctrine of criminal responsibility. Society lays down certain external 

punishments for acts opposed to morality. Law recognizes in man a freedom of will if he has 

understanding.1  

B. INSANITY IN ANCIENT TIMES 

The Order of Nature is self- operative against every breach or violation.2If we go back to 

ancient times, and ponder their approach towards such fallacy, we see how our modern 

lawmakers have drawn similarities from ancient practices. The ancient rishis (sages) have 

always paid much consideration to the circumstances and conditions3 in which a sin is 

                                                                 
1 CRIME AND INSANITY: THE LEGAL AS OPPOSED TO THE MEDICAL VIEW, AND THE MOST 

COMMONLY ASSERTED PLEAS' JOHN F. W. MEAGHER' 

 
2 Radhabinod Paul, The History of Hindu Law 169 (1958) 
3 This reference contains 2 citations: 

➢ Tajnavalkyasmriti, I, 368; 
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committed and took great consideration of the personality development4 of the sinner while 

allotting danda (punishment) or prayascitta (penance) for him. Thus, a child, and an insane 

person, among others, is to be forgiven and not punished for a crime.5 

The first test that took place to check insanity was in 1724. In the case of R. v Arnold6, 

Justice Tracy mentioned, “a man that is totally deprived of his understanding and memory, 

and doth not know what he is doing, no more than an infant, than a brute or a wild beast, such 

a one is never the object of punishment." This test came to be known as the Wild beast Test.  

The Insane Delusion test7, Right and wrong test8 also showed up. Then came the Good and 

evil test. In the case of R vs Madfield, the accused was under the criminal liability of killing 

the King. Defence pleaded not knowing the difference between good and evil, furthermore, 

Wild beast test was discarded. 

Mc Naughten rules9 are principles expounded in 1843 by a panel of fifteen judges in the 

House of Lords in response to five hypothetical questions asked by the Lord Chancellor to 

understand the application of law to determine the liability for crimes committed by mentally 

challenged people. These principles lay down a standard to test the criminal liability of 

persons of unsound mind. The M'Naghten rules also known as the "right-wrong" test, 

required the acquittal of defendants who could not distinguish right from wrong. 

In the year 1954, the Durham rule was adopted by an American Court in the case of Durham 

v. U.S.10, 11. Popularly known as the ‘product test’ the rule lays down that “an accused is not 

criminally responsible if his unlawful act was the product of mental disease or mental 

defect". This test failed because criminals and drunkards started taking advantage of this 

under criminal liability. 

IPC revolves around mostly M'Naghten rules, which has its own benefits and losses. 

                                                                                                                                                                                                       
➢ Manusmriti, VIII, 326. 

4 Tajnavalkyasmriti, III, 293 
5 Manusmriti. VIII, 312 
6  R. v. Arnold. 1724, 16 St.Tr.695. Also see Lord Ferrer's case 1760, 19 St.Tr.885 
7 Hadfield Case. 1800, 27 St.Tr.128 
8 Bowler's case. 1812, 1 Collinson Lunacy 673 
9 (1843) 8 E.R. 718 

10 214 F.2d 862 
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II. INSANITY AND ITS TYPES 
 

Insanity is punishable under Indian Penal Code, 1860. Better known as unsoundness of mind, 

it doesn’t fall under the ambit of medical insanity.  The author would like to draw attention to 

the fact that not every shortcoming in the cognitive abilities of a person amounts to legal 

insanity. There is a difference between what is generally considered as medical insanity and 

the one that law deals with, i.e., legal insanity. Any person who is suffering from any kind of 

mental illness is called “medical insanity,” however “legal insanity” means, person suffering 

from mental illness should also have a loss of reasoning power. The term legal insanity also 

refers to the “mental state” of a person at the time of committing crime and nothing else. 

Mental health professionals constrict themselves to the peripheries of illness and their impact, 

however, law is more concerned with finding the person responsible for the act.  

 

A. MEDICAL INSANITY 
 

The case of Queen empress v Lakshman dagdu11, is illustrative of the tests employed by 

lawmen and medical men to establish legal insanity and medical insanity. In this case, the 

accused brutally killed two of his young children. The reason given for the crime was 

curious. The accused was laid up with fever. The crying of the children annoyed him. The 

fever had made him irritable and sensitive to sound. Still it did not appear that he was 

delirious at the relevant time. True there was no attempt at concealment. There was a full 

confession. The accused showed no signs of sorrow or remorse. He had no previous 

symptoms of insanity. Taking the circumstances, into an account, the court held him guilty of 

murder because the accused was conscious of nature of his act, and so he must be presumed 

to have conscious of criminality. There must necessarily be lack of reasoning, knowledge 

when claiming the defence of Section 84, IPC so as to meet the essentials of the section.  

In the case of State of Maharashtra vs. Sindhi Alias Raman S/o. Dalwai12, it was held that 

there is a clear distinction between legal insanity and medical insanity. The medical insanity 

may be of various types, kinds and degrees. To what extent the medical insanity affects the 

cognitive faculties of a person will naturally depend upon the nature of that insanity. A 

person may be suffering from some form of insanity recognised by the doctors as such, but 

that form of insanity may not necessarily be the unsoundness of mind contemplated by 

Section 84 of the I.P.C.  

                                                                 
11 Facets of Insanity By Suwarn Rajan, Advocate, Supreme Court of India 
12 (1987) 89 BOMLR 423 
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This Court in Sherall Walli Mohammed v. State of Maharashtra13, held that the mere fact that 

no motive has been proved why the accused murdered his wife and child or the fact that he 

made no attempt to run away when the door was broken open would not indicate that he was 

insane or that he did not have necessary mens rea for the offence. Mere abnormality of mind 

or partial delusion, irresistible impulse or compulsive behavior of a psychopath affords no 

protection under Section 84 as the law contained in that section is still squarely based on the 

outdated Naughton rules of 19th Century England. 

B. LEGAL INSANITY 

In simple words, legal insanity means, at the time of the commission of the act, the person 

should be suffering from mental illness and also have a loss of reasoning power. This issue is 

clearly depicted in Section 84 IPC as that person incapable of knowing: 

a. The nature of the act, or 

b. That he is doing what is either wrong, or 

c. Contrary to law14  

Law is concerned in the consequences (conduct) resulting from insanity. So the ultimate 

object of a legal investigation is to determine the question of responsibility or liability to 

punishment, especially as it relates to the time the individual committed the criminal act. In 

law, legal insanity is commensurate with legal irresponsibility. Stephen in ‘History of the 

Criminal Law of England, Vol. II, page 166 has observed that if a person cuts off the head of 

a sleeping man because it would be great fun to see him looking for it when he woke up, 

would obviously be a case where the perpetrator of the act would be incapable of knowing 

the physical effects of his act15.  

                                                                 
13  (1972 Cr LJ 1523 (SC) 
14 [1]  Bapu @ Gajraj Singh vs State of Rajasthan. Appeal (crl.) 1313 of 2006. Date of Judgement on 4 June, 

2007. 

 
15 Supra. N 2 
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III. LEGAL IMPLICATIONS IN INDIA 

Section 84, Indian Penal code, 1860 states nothing is an offence which is done by a person 

who, at the time of doing it, by reason of unsoundness of mind, is incapable of knowing the 

nature of the act, or that he is doing what is either wrong or contrary to law. 

He is therefore in all ages an object of commiseration, but as society has to be protected even 

against the attacks of a maniac, the Code of Criminal Procedure provides for his detention to 

prevent mischief as in Sections 464 and 475 Cr. P. C. Such detention, however, is not his 

sentence. There are two criterias primarily : Major criteria and minor criteria: i) Incapable of 

knowing the nature of the act or 

ii) Incapable of knowing his act is wrong or, iii) Incapable of knowing it is contrary to law. 

Actus non facit reum nisi mens sit rea + Furiosi nulla voluntas est 

This rule is also based upon the legal principle of Furiosi nulla voluntas Est, which means 

that a person with mental illness has no free will and therefore cannot do any wrong. 

The same is substantially the principle underlying the Law in India on the subject as 

embodied in Section 84 of the I.P.C. and Section 105 of the Indian Evidence Act. According 

to illustration (a) of Section 105 of the Indian Evidence Act the onus of establishing the plea 

under Section 84 I.P.C. rests on the accused. The burden of proving the existence of 

circumstances bringing the case under Section 84 I.P.C. is thrown on the accused and Section 

105 of the Indian Evidence Act directs that "the court shall presume the absence of such 

circumstances". A recent decision of the Kerala High Court, illustrative of the point. The so- 

called liberalised view of the burden of proof is still a hard nut to crack on the functional 

level. In practice it casts a heavy burden on the mentally disabled or disordered to discharge 

the burden16.   

In the case of Dhyabhai Chhaganbhal Thakkar v. State of Gujarat17, the Supreme Court has 

again observed that "it is a fundamental principle of criminal jurisprudence that an accused is 

presumed to be innocent and, therefore, the burden lies on the prosecution to prove the guilt 

of the accused beyond reasonable doubt. The prosecution, therefore, in a case of homicide 

shall prove beyond reasonable doubt that the accused caused death with the requisite 

                                                                 
16 1986 Cri. L.J. 1372 (Kerala) 
17 AIR 1964 SC 1563 

https://indiankanoon.org/doc/1559000/
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intention described in Section 299, of the Penal Code. But under Section 105 of the Evidence 

Act the burden of proving the existence of circumstances bringing the case within the 

exception lies on the accused; and the court shall presume the absence of such circumstances. 

Under Section 105 of the Evidence Act, read with the definition of 'shall presume' in Section 

4 thereof, the Court shall regard the absence of such circumstances as proved unless, after 

considering the matters before it, it believes that the said circumstances existed or their 

existence was so probable that a prudent man ought, under the circumstances of the particular 

case, to act upon the supposition that they did exist". 

VI. CONCLUSION  

Some of the future directions that can be opted in the same regard are mentioned ahead.First, 

Prison mental health services needs to be started in each central prison as per the 

recommendations of the Bangalore prison study18.  

A need for better psychiatrists has arisen too. As they can advise courts in such matters and 

help with a better understanding of the case. In Indian scene, the opinion about mental status 

from the psychiatrist is sought after a long period after the commission of the crime and in 

this regard, Prof. O. Soma Sundaram recommended for a mandatory pretrial observation in 

suspected offences by the mentally ill19. In the eyes of law, a person is either criminally liable 

or he is not. The scope of this defense can be improved with a little bit of adjustments, and 

we can expect the smooth surfing of our legal system again in this department.  

 

                                                                 
18 Math SB, Murthy P, Parthasarathy R, Naveen Kumar C, Madhusudhan S. The Bangalore Prison Mental 

Health Study: Local Lessons for National Action. Bangalore: Publication, National Institute of Mental Health 

and Neuro Sciences; 2011. [Last accessed on 2014 Nov 15]. Executive Summary of the Mental Health and 

Substance Use Problems in Prisons. Available from: http://www.nimhans.kar.nic.in/prison/pg006.html . 

[Google Scholar] [Ref list] 
19 Somasundaram O. The Indian lunacy act, 1912: The historic background. Indian J Psychiatry 1987;29:3-14. 

https://indiankanoon.org/doc/1953529/
https://indiankanoon.org/doc/1569253/
https://indiankanoon.org/doc/429611/
https://indiankanoon.org/doc/429611/
https://indiankanoon.org/doc/750738/
https://indiankanoon.org/doc/750738/
http://www.nimhans.kar.nic.in/prison/pg006.html
https://scholar.google.com/scholar_lookup?title=The+Bangalore+Prison+Mental+Health+Study:+Local+Lessons+for+National+Action&author=SB+Math&author=P+Murthy&author=R+Parthasarathy&author=C+Naveen+Kumar&author=S+Madhusudhan&publication_year=2011&
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4676201/#ref32
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