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Shivani Singh* 
 

ABSTRACT 
 

In India, the issue of reservation has been the core of discussion from the very beginning but has always 
been opposed by the upper caste of the society. Reservation refers to an act of reserving a seat for the socially & 
educationally backward and disadvantageous people in the society in the matter of education, promotion, 
employment and politics. Such type of reservation is often termed as positive discrimination. The concern related to 
reservation in promotion has been in issue from its inception. The author through this case commentary attempts to 
explain the concept of reservation in promotion through various judicial pronouncements. The present case 
commentary1 aims to provide an analysis of the recent judgment delivered by the Supreme Court of India in 
relation to the matter concerning reservation in promotion. The Supreme Court in the recent judgment has rejected 
the contention that “state can be mandated for granting reservation to specific communities at specific level.” The 
framers of the Constitution emphasized on creation of a casteless society by uplifting the backward and weaker 
section of the society through granting reservation. Hence the author through this case commentary seeks to analyze 
the concept and contentions and decision given by the Supreme Court under the purview of Indian Constitution.   
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I. INTRODUCTION 
 

 
Reservation is a phenomenon where seats are reservedor kept back of seats. In India, a 

certain percentage of seats are reserved for thesocially & educationally weaker section of the 
society like Scheduled Castes and Tribes in educational institutions, public sector, union & state 
public service commissions. Reservation provided to the weaker section of society is positive 
discrimination and backed by the Constitution of India. Reservation helps in providing access to 
education & employment in public sector and there have been many contentions against 
granting reservation such as reservation provides preferential advantage which is contrary to 
meritorious one, but one thing cannot be overlooked, i.e. it acted as a foundation for increase in 
representation of weaker section in mainstream.The recent judgment passed by the Supreme 
Court of India has opined that there is no fundamental right to Reservation under Article 16(4) 
of the Constitution. For understanding the legal issue raised in the judgment, the historical 
background of reservation in India needs to be looked upon.  

 

II. TRACING THE HISTORICAL 
BACKGROUND OF CASES ON 

RESERVATION IN PROMOTION 
 

Reservation policy is not a new phenomenon in India. It has been followed in India since long in 
order to eradicate any kind of discrimination based on the ground of caste, race, color and sex. 
Following are several episodes of reservation in India.  
 
The issue of Reservation policy first cropped up in 1992 in the case of IndraSawhney v. Unionof 
India , where nine-judge bench opined that according to Article 16(4) of the Constitution, 
reservation shall not be granted in the matter involving promotion in the services but in the 
matter of appointments only.  
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In 1995,77th Constitutional Amendment Act was passed in the Parliament whichinserted the 
sub-clause (4A)as enshrined under Article 16 of the Constitutionwhich provided for reservation 
in promotion for SC/ST candidates in public posts. With the introduction of the said 
amendment, the Indira Sawhney judgment effect was nullified. 
 
In 1996, the concept of Catch up rule was introduced through 77th Constitutional Amendment 
in the case of Ajit Singh v. State of Punjab . In this case, the issue was related to seniority in 
promotion where a reserved category candidate was promoted over general category candidate 
and thus became his senior.The Court in this case held that the candidate who was promoted 
after reserved category candidate shall regain its seniority.  
 
In 2000 through 81st Constitutional Amendment, sub-clause (4B) was added under Article 16 of 
the Constitution which introduced Carry forward rule. According to this rule, any unfilled 
vacancy of the previous year, shall be carry forwarded by the State in the next year.  
 
Later in the year 2000, the parliament passed 82nd Constitutional Amendment which added a 
proviso to Article 335 of the Constitution. The Amendment overruled the judgment passed by 
the Supreme Court in S. Vinod Kumar v. Union of India  which upheld that there can be no 
relaxation in the qualifying marks while providing reservation in promotion. The Amendment 
stated that the State is very well in its jurisdiction to allow reservation in promotion in 
government services by providing relaxation in the qualifying marks for reserved category 
candidates.   
 
Further in 2001, 85th Constitutional Amendment was passed nullifying the effect of the Ajit 
Singh judgment which introduced Catch up rule. The Amendment incorporated the principle of 
consequential seniority in promotion of reserved category candidates, i.e. SC/STs.  
In 2006, in the case of M. Nagaraj v. Union of India , all the above amendments, namely 77th, 
81st, 82nd& 85th were challenged on the ground of unconstitutionality. The Supreme Court 
upheld the constitutional validity of all the Amendments but introduced few requisites for 
reservation in promotion such as the test of socially and educationally backwardness, inadequacy 
of a candidate in representation in public employment and overall efficiency of an 
administration.  
 
In 2017, the criteria for providing reservation in promotion laid down in M. Nagaraj judgment 
was challenged before the Supreme Court in the case of State of Tripura v. Jayant Chakraborty 
.In this judgment,the essential pre-requisites introduced in the Nagraj case  made it inconvenient 
in providing reservation in promotion.  
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In 2018, the case of Jarnail Singh v.LacchmiNarain Singh while granting reservation introduced 
the principle of exclusion of creamy layer. According to this principle, the reserved candidate 
who belongs to creamy layer shall be excluded from the benefit of reservation. Also, this 
judgment held test of backwardness and inadequacy criteria for reservation in promotion as 
vague and arbitrary. 
 
Lastly in 2019, the Supreme Court in the matter of B.K. Pavitra &orsv. Union of India upheld 
the constitutional validity of Karnataka Reservation Act, 2018 and opined that the reserved 
category candidates, i.e. SC/STs were inadequately represented and thus held that reservation in 
promotion shall be provided to the reserved category candidates.  
 
In this case, the Supreme Court brought a blanket definition of efficiency of administration 
under Article 335 of the Constitution. The new definition provides a holistic approach wherein 
merit of a candidate is balanced with ensuring adequate representation of a particular 
community. Further, the Court also upheld the constitutional validity of the Act despite the fact 
that the State Government failed to implement the principle of exclusion of creamy layer as 
introduced in Jarnail Singh case . Furthermore, the Supreme Court ruled that such principle can 
only be implemented in the part of reservation in promotion and not in the part of consequential 
seniority. 

III. INCIDENTS AND CASES OF FALSE RAPE 
ACCUSATIONS 

The judgment2 involves Articles 16 sub-clause (4) and sub-clause (4-A) of the 
Constitution of India and Section 3(7) of the Uttar Pradesh Public Services Act, 1994.  

 
The case arose out of an issue where Uttarakhand Government on 5th September, 2012 

decided not to grant any reservations in promotion in public services in the State to the SC/ST 
candidates for the post of Assistant Civil Engineer in PWD of Uttarakhand. 

 
In April 2019, the writ petition was filed before the High Court for quashing the legal 

proceedings. The High Court through this case struck down the proceeding as it is in 
contradiction to the law. In the review application filed by the Respondents, the High Court 
admitted to have made an error while ruling that Article 16 sub-clause (4-A) is merely an 
enabling provision and directed the State Government to collect quantifiable data showing 

                                                             
2MUKESH,supra note 1.  
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backwardness and inadequacy of representation of SC/ST community while providing 
reservation in promotion in public posts. Further, the High Court said that such data would 
allow the State Government to take decision whether to provide reservation to a particular 
community or not.  

 
The decision of the High Court was challenged before the Supreme Court of India, 

where the Supreme Court disposed of the case. 

 
IV. ISSUES RAISED 

 
The present case has put forthfollowing issues to be determined by the Supreme Court:- 

1. Whether the State Government of Uttarakhand is bound to provide reservation in 
promotion to the reserved category candidates, i.e. SC/STs for the public posts. 

2. Whether the decision given by the State Government of Uttarakhand to provide 
reservation in promotion is dependentsolely on the quantifiable data relating to adequacy 
of representation of SC/ST candidates? 

 

V. ARGUMENTS PUT FORTH BY THE 
COUNSELS 

 
The main contention put forth by the Senior Counsels Mukul Rohtagi& P.S. Narsimha, 

appearing on behalf ofthe State Government of Uttarakhand, was that reservation in the matter 
of promotion under government services can be claimed as fundamental right.The Counsels 
KabilSibal& Colvin Gonsalve, who was appearing on behalf of the reserved category 
people,have taken a contrary stand. They contended that there is a provision in the Constitution 
to provide reservation in promotion under Article 16 sub-clauses (4) and (4A) for the upliftment 
of the SC/ST community. Further, it was contended that since reservation is a positive 
discrimination, it cannot be used by the State Government to infringe upon the right to equality 
of SC/ST community as guaranteed under the Constitution by not implementing Article 16 sub-
clauses (4) & (4A) of the Constitution.   
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VI. JUDGMENT 
 

The bench consisting of Justices L. Nageswara Rao & Hemant Gupta held that:- 
1. Right to claim reservation is not a fundamental right and states are not obliged to 

provide reservation to the candidate belonging to SC/ST community. Hence, no 
person belonging to SC/ST community can claim reservation as their 
fundamental right under the Article 16 sub-clause (4) of the Constitution. 

2. The Supreme Court through precedence opined that state government in the 
matter of providing reservation in promotion has been vested with discretionary 
power and states cannot be directed to provide reservation in public post.  

3. In the event of necessity, the state government if it so wishes, can exercise its 
discretionary power to make any provisions for reservation in promotion 
provided that the state has collected quantifiable data showing backwardness and 
inadequacy in representation of backward community.  

4. The Supreme Court while striking down the directions issued by the High Court 
held that right to claim reservation in promotion is not a fundamental right and 
the State Government is not obliged to provide reservations.   

5. Further, the Supreme Court opined that Court cannot issue the writ of Mandamus 
against the State Government to collect quantifiable data concerning the 
inadequacy in representation of SC/ST community in government services posts.  

6. Furthermore, the Supreme Court said that the State Government collecting 
quantifiable data showing inadequacy of representation of backward community 
is sine qua non for providingreservation in promotion in public posts under Article 
16 sub-clauses (4) & (4-A) of the Constitution as these provisions are merely 
enabling one. 

VII. ANALYSIS OF THE JUDGMENT 
 

The Supreme Court in the present judgment ruled that State Government is not bound 
to grant reservation in promotion to backward classes.3 Therefore it can be concluded that right 
to claim reservation is not an inherited right. It would be on the discretion of the State to decide 
whether reservation shallbe provided to a particular community or not. Hence it can be inferred 
from the present judgment that providing reservation is optional. Further the Apex Court 

                                                             
3Nidhesh Gupta, Reservation in Promotion- A Perspective, LIVE LAW(May 22, 

2020),https://www.livelaw.in/columns/reservation-in-promotion-a-perspective-157160.  

https://www.livelaw.in/columns/reservation-in-promotion-a-perspective-157160
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opined that in the event of necessity, the State Government may provide reservation to 
Scheduled Castes and Tribes in the matter of promotion in public posts provided it has to collect 
quantifiable data presenting the backwardness of a community & inadequacy of representation 
of that community in the public post.4 

If thedecision concerning the reservation in promotion as provided by the state 
government to Scheduled Castes & Tribes candidate is challenged before a court of law then 
such decision will be subject to judicial review and the court can even ask the state government 
to show the compelling data and to provide reasons as to why reservation was granted to a 
particular community. The court opined that the concerned state government may also be asked 
to show the existence of compelling situations including backwardness, lack of representation 
and effectiveness of administration while providing reservation to a particular community. 
Further the court rightly concluded that Article 16 sub-clause (4-A) is just an enabling provisions 
and no article in the Constitution clearly states that reservation is a fundamental right.5 

The judgment brought more transparency in appointment in public posts and ensured 
that merit shall be given preference over privileges. All the citizens are considered equal under 
the balanced gaze of the law. At no point in time the advantage given to one person can violate 
the privilege of another person which is “equality” in the matter of promotion in public post.  

 

VIII. CONCLUSION 
 

The current framework of reservation needs to be reconsidered in order to create a just, 
fairand equal participation of all members in the society. The Central Government introduced 
economic reservation through amendingArticle 15 & 16wherein a provision was added which 
enabled the administration to provide reservation on the basis of economic backwardness. It is 
high time that the caste based reservation should be eradicated. Reservation in today’s era has 
been narrowed down to pacification of the masses and to gain vote bank in politics instead of 
finding an actual solution.   

                                                             
4Kailash Jeenger, The Supreme Court Must Note That Reservation Is a Fundamental Right, THE 

WIRE(July 13, 2020),https://thewire.in/law/supreme-court-reservation-fundamental-right.   
5Kunika&Kuljeevan Sidharth, The Issue of Reservation as Article 16(4-A)- Arbitrary or Mandatory?, 

THE CITIZEN (May 13, 2020),  

https://www.thecitizen.in/index.php/en/NewsDetail/index/9/18733/The-Issue-of-Reservation-as-

Article-164A-Arbitrary-or-Mandatory.    

https://thewire.in/author/kailash-jeenger
https://thewire.in/law/supreme-court-reservation-fundamental-right
https://www.thecitizen.in/index.php/en/NewsDetail/index/9/18733/The-Issue-of-Reservation-as-Article-164A-Arbitrary-or-Mandatory
https://www.thecitizen.in/index.php/en/NewsDetail/index/9/18733/The-Issue-of-Reservation-as-Article-164A-Arbitrary-or-Mandatory
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After going through the judgment, it can be said that the Anti-Reservation and Anti-Dalit 
principles are now been appreciated at all places including the Courts and the Government is 
also acting in favor of diluting the reservation policy. This will make the backward classes live 
under the fear, anxiety and would be exploited by the upper classes again.6 In such case, Supreme 
Court shall adopt a holistic approach which would ensure fair and adequate representation of 
SC/ST community at the government services.    

 

 

                                                             
6 Kailash Jeenger,Abolition of caste-based reservation untenable as long as Dalits suffer atrocities, 

prejudice; a rebuttal to Justice Katju, FIRST POST (Aug. 24, 2020), 
https://www.firstpost.com/india/abolition-of-caste-based-reservation-untenable-as-long-as-

dalits-suffer-atrocities-prejudice-8616801.html. 

https://www.firstpost.com/india/abolition-of-caste-based-reservation-untenable-as-long-as-dalits-suffer-atrocities-prejudice-8616801.html
https://www.firstpost.com/india/abolition-of-caste-based-reservation-untenable-as-long-as-dalits-suffer-atrocities-prejudice-8616801.html
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