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A HUMANE ATTITUDE REQUIRED 
IN DEALING WITH CUSTODY/BAIL 

OF AN ACCUSED 
 

“Jails and Prisons are designed to break Human beings, to convert 
the population into specimens in zoo- obedient our keepers, but dangerous 

for each other.”1 
 

Harshita Bhatt* 
 

ABSTRACT 

The purpose behind calling for the Arrest and detention of the accused is to secure his appearances before the court 
of law for conducting the trial and if found guilty would receive the sentence. The law of bail has to dovetail two conflicting 
demands, namely on one hand, the requirements of the society for being shielded from the hazards of being exposed to the 
misadventures if accused person and on the other the fundamental canon of criminal jurisprudence. In the present case the 
supreme court has directed towards the grounds, by grounds they mean when the providers of judgment have to check the 
severity of the case to grant the bail or not. A case resultant of rape of a minor requires such punishment that is resultant in 
either a life imprisonment or death penalty to the accused. In the criminal jurisprudence there lies a presumption of innocence 
in the favour of the accused until they procure any evidences against him and found to be guilty. However, this approach could 
be excluded in the case where a specific offence has been committed by the accused for which there lies no exception for evading 
his arrest or liability of getting arrested by the police. The most vital surface of our criminal jurisprudence is that the granting 
of bail is the general rule and putting the accused behind the bars is nothing but a reformation in order to correct his sin. 
However, it is miserable to note that the justification behind the adoption of this theory has been lost sight of resulting into 
illegal detention in prisons for longer periods which has hampered the society at large.  

 

 

 

                                                             
1 ANGELA DAVIS 
* Advocate, harshitabhatt144@gamil.com 
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I. INTRODUCTION 
 
The concept of bail can track back to 399 BC, when Plato tried to create a bond for the 
release of Socrates. The modern bail system evolved from a series of laws originating in the 
middle ages in England2 and thus the Bail Act came into force in 1976. It sets out the current 
and the basic legal position of bail predominant in England. The Act lays down the concept 
of general applicability of Bail as a right to, except the cases mentioned under the first 
schedule. But there is also the additional ground that if the court is satisfied that there are 
"substantial grounds for believing" that the defendant if released on bail and commit any 
offence, the bail given may be refused and the accused may be rearrested thereby. The 
Criminal Procedure Code, 1973 does not define the term bail rather made a distinction 
between the Bailable and non-bailable offence under section 2(a) of Cr.P.C. as follows: " 
Bailable offence means an offence which is shown as bailable in the First Schedule or which 

                                                             
2http://www.legalserviceindia.com/articles/bail_poor.htm 



  
   

LA  

SENATUS SCRIPTORS 
LAW JOURNAL 
VOLUME 3: ISSUE 1   

December-February, 2021                                    (O)ISSN 2582 6638 

 
 

 
 

www.lasenatusscriptors.com  

P
ag

e
4

 

is made bailable by any other law for the time being in force, and non-bailable offence means 
any other offence not mentioned under first schedule of the Act". Further, S 436 to 450 set 
out the provisions for the grant of bail and bonds in criminal cases. The amount of security 
that is to be paid by the accused to secure his release has not been mentioned in the 
Cr.P.C..3Bail is the release of an accused from the custody of the police based upon the 
undertaking that he is bound to procure his attendance before the court whenever required 
by the court during the Trial. This undertaking is not more than a pledge taken by the 
accused endorsing his signature in the bail bond along with submission of an amount as a 
surety against the bail granted to him. Hence, a person on bail upon making default in acting 
in compliance with the conditions can be re-arrested.  
 
Every arrested person is legally required to be produced in court within a period of 24 hours, 
as mandated by Section 57 read with Section 167(1) of the CrPC, acting in consonance of the 
fundamental right enshrined in Article 22 of the Constitution of India, 1950. The ‘first 
production’ of an arrested person is the first occasion when a decision on bail is made and 
where there is oversight by the courts, the point where the control machinery is subject to 
observe due process of law. A ‘bail decision’ may be made at multiple points of intervention 
in the criminal justice process, following arrest. 
 
Three outcomes are possible at first production – (i) bail, (ii) remand the arrested person to 
the custody of the police for further investigation or (iii) remand the arrested person to 
judicial custody i.e., imprisonment in jail. The court while adopting the options referred 
hereinabove should try to maintain a balance between the individual liberty and the gravity of 
the offence committed by the individual against the society at large, which should be justified 
and reasonable in the interest of justice.4 
 
Justice Krishna Iyer raised his voice against the unfair system of bail administration stating 
that the system of pecuniary bail has a tradition behind it and it is time of rethinking has 
come5. With this case the Supreme Court gave a backbone to the grant of bail to any person. 
It made sure that all fact and facets are taken into consideration before anyone refuses the 
grant of bail or anticipatory bail.  
 
According to the Apex court , bail is formulated as a procedure for giving effect to 
combination of two basic concepts of human values, namely the right of the accused person 

                                                             
3 http://www.legalserviceindia.com/articles/bail_poor.htm 
4http://clpr.org.in/bail-criminal-law-understanding-first-production-ncrb-crpc-first-production/ 
5State of Rajasthan v Balchand AIR 1977 SC 2447 
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to enjoy his personal freedom and the public interest; subject to which, the release is 
conditioned on the surety to produce the accused person in court to stand  for the trial.6 For 
instance, in Public Prosecutor v. George Williams alias Victor7, the Madras High Court 
explaining the concept of ‘bail’ has observed that bail or main prize, meant, bailment or 
delivery of the accused person to their sureties, to be in their custody as opposed to jail. The 
rationale behind it, beingthe jailors would have dominion and control over such accused. 
 
The concept of bail emerges from the conflict between the power of the police to impose 
restrictions upon the liberty of a man who is alleged to have committed a crime, and 
presumption of being innocent until proven guilty in favour of the person accused of an 
offence.8 Bail is regarded as a mechanism whereby the State imposes upon the community 
the function of securing the presence of the prisoners, and at the same time involves 
participation of the community in administration of justice.9 
 

II. DEFINATION OF THE TERM “BAIL” 
 

Definition of bail by in accordance to various laws of other countries and their academicians: 
 
1. According to Canadian criminal law, the term interim judicial release is inclusive of the 

more common term of bail. As to the distinction between the two, Chief Justice Lamer 
of Canada's Supreme Court wrote, in R v Pearson: 

"Bail must refer to all forms of what is formally known under the Criminal Code as judicial interim 
release. In common parlance, 'bail' sometimes refers to the money or other valuable security which the 
accused is required to deposit with the court as a condition of release....... most accused are released on less 
onerous terms. The guarantee to be more effective the term bail must be in all forms of judicial interim 
release."10 

2. According to Australia Criminal law, Bail as a concept in law, means an accused is 
granted release from custody of officers of the law (the police) and was handed over to 

                                                             
6Kamalapati Trivedi v. State of West Bengal, AIR 1979 SC 777. 
7 AIR 1951 Mad 1042. 
8 http://lawcommissionofindia.nic.in/reports/Report268.pdf 
9 S VamanNarianGhiya v. State of Rajasthan, AIR 2009 SC 1362 and Sanjay Chandra v. CBI, (2012) 1 SCC 

40. 
10 http://www.duhaime.org/LegalDictionary/B/Bail.aspx 

http://www.duhaime.org/LegalDictionary/J/JudicialInterimRelease.aspx
http://www.duhaime.org/LegalDictionary/J/JudicialInterimRelease.aspx
http://www.duhaime.org/LegalDictionary/J/JudicialInterimRelease.aspx
http://www.duhaime.org/LegalDictionary/J/JudicialInterimRelease.aspx
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the custody of a person namely (sureties). The accused can be released from the custody 
upon an undertaking given by the surety for assuring the presence of the accused to 
answer the charges imposed against him by the court of law at a specific period of time. 
Failure of an accused to be present can mean the sureties may be liable to lose the 
amount of money that was issued when bail was granted. The interesting fact is that the 
reason behind not considering the accused as a surety lies upon the thought process of 

the judicial according to whom it would be considered as a corruption of bail process.11 

 

3. Under the Criminal law of the United Kingdom, grant of bail is defined under the act 
“Bail Act of 1976”. As given under section 1 of the same act bail defined as- “bail 
grantable in or in connection with proceedings for an offence to a person who is accused or sentencedfor the 
commission of the offence, orbail grantable or bail grantable in connection with extradition proceedings in 
respect of an offence, irrespective of the fact that -(a)Whether the offence was committed in England or 
Wales or elsewhere, and 
(b)whether it is an offence under the law of England and Wales, or of any other country or territory- 
based upon which the court may grant the bail unconditionally or conditionally in accordance with the 
Act.12 
 

4. According to Singapore Criminal law the definition of bail is paraphrased as: 
 

“it is a kind of security guaranteed furnished by (Surety/ bailor) who undertook the obligation 
for assuring that the accused person turns up before the Courts or investigating agencies when required to 
do so. Bail may be furnished in the form of a cash deposit or personal property items where the bail sum 
does not exceed SGD$15,000. 

 
The executive authorities/ police personnel may release the accused upon execution of personal 

bond and the bailor or the surety must be the citizen of Singapore.”13 
 

III. KINDS OF BAIL 
 

                                                             
11 http://www.findlaw.com.au/articles/5028/what-is-bail.aspx 
12https://www.legislation.gov.uk/ukpga/1976/63 
13 https://www.singaporecriminallawyer.com/bail/ 
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Bail is a kind of security that someone provides to the law for them to release any 
person. It is a surety that you would be available in court as and when required in future. 
there are different categories of bail applicable depending upon the type of charge.  

1. Interim Bail – This bail is for certain period of time granted before hearing to the 
prosecution. 

2. Permanent Bail – This bail is permanent in nature and granted only after hearing to the 
petitioner as well as the prosecution. 

3. Bail before Arrest – It is granted when the court feels that the accused is falsely 
involved in the case and an arrest would affect his honour and dignity badly. 

4. Bail on Arrest – Under section 497 of Cr. Pc. Bail can be granted for both bailable as 
well as non bailable offenses after the accused is arrested against a charge 

5. Protective Bail – A bail granted so that the accused can approach the provincial court 
for getting a pre-arrest bail without touching its merit. 

6. Directly approaching Superior Court – The superior courts can grant pre- arrest bail 
in some appropriate cases directly if the accused has been deprived or prevented of 
approaching lower courts. 

7. Bail for the Convict – Once convicted, bail is granted to the accused even if the appeal 
for the same is accepted if court finds that there are considerable grounds for his/her 
release.14 

A. THE COURT BEFORE GRANTING BAIL TO 
ANY PERSON THERE ARE CERTAIN 
PRECONDITIONS ATTACHED TO THE PRE-
ARREST WHICH ARE: 

 

                                                             
14 https://www.klelawcollege.org/blog/tag/types-of-bails-in-india/ 
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1. Gravity of the offense – The gravity of the offense does not affect the pre arrest bail. In 
fact, it is of zero importance in pre-arrest bail cases. 

2. Personal Motives – Pre arrest bail can be easily gotten if it is proved to the court that 
there is some ulterior motive or personal gain behind involving the accused into the case. 

3. Not Guilty – Pre-arrest bail can be easily got if the initial investigation shows that the 
accused is falsely involved in the crime and has apparently not committed it. 

4. Fit Case – If the case of the petitioner is a fit case, then the court can grant bail for the 
same. 

5. Surrender – On surrender prior arrest by the accused, pre arrest bail is granted. If the 
accused absconds, he is not applicable for the same. 

6. Bond Submission – If the accused submits the required bonds needed for bail, he/she 
can easily avail bail under criminal cases.15 

IV. BAILABLE OFFENCES AND NON- 
BAILABLE OFFENCES AND 

ANTICIPATORY BAIL 
 

Other than this Bail is widely classified as Bailable or Non-Bailable offences. By bailable 
offences means an offence which is shown as bailable in the first schedule or which is 
made bailable by any other law for the time being in force, When any person accused for 
a bailable offence is arrested or detained without warrant by an officer in charge of a 
police station, or appears or is brought before a Court, and is prepared at any time while 
in the custody of such officer or at any stage of the proceeding before such Court to give 
bail, such person shall be released on bail. In case of a bailable offence bail is a matter of 
right. If such officer or Court, thinks it fit such person maybe released on a personal 
bond without sureties. In case of bailable offence, one has to only file the bail bonds and 

                                                             
15 https://www.klelawcollege.org/blog/tag/types-of-bails-in-india/ 
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no application is required.16 A Non- Bailable offence is defined as any other offence, 
when any person is accused of or suspected of the commission of any Non-Bailable 
offence is arrested or detained or is brought before the court may be released under 
circumstances as mentioned under section 437 of the Code of Criminal Procedure. 

A. FACTORS DETERMINED AT THE TIME OF 
GRANTING BAIL BY THE COURT 

 The nature and gravity of the offense  

 The enormity of the charge  

 The severity of the punishment prescribes 

 The manner in which the offense is committed 

 The nature of evidence in support of accusation  

 Involvement of the accused in the case 

 Antecedents of the accused 

 Availability of accused for investigation and interrogation  

 The probability of accused absconding, if released on bail  

 The likelihood of witnesses being tampered with or terrorised 

 The danger of offence being repeated or continued  

 The delay likely to be occasioned in trail  

 The opportunity to the accused to prepare his defence 

 Impact on the society  

 Larger interest of public 
 

The above given circumstances are illustrative and not exhaustive.  
 
There cannot be an inexorable formula in the matter of granting bail. The facts and 
circumstances of each case will govern the exercise of judicial discretion in granting or 
cancelling bail17. Section 437(1) has been further amended by the 2005 amendment act to 
provide that if a person commits a cognizable and non-bailable offence and he has 
previously convicted on two or more occasions of a cognizable offence punishable with 
imprisonment for three years or more but not less than 7 years he shall not be released 

                                                             
16 https://www.advocatekhoj.com/library/lawareas/bail/bailable/ 
17Gurucharansingh v. State AIR 1978 SC 179: (1978) 1 SCC 118: (1978) 2 SCR 358: 1978 CrLJ 129 
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except in the circumstances specified in the provision18. The “belief as used in section 437 
must be founded on certain positive facts; formation of such belief does not and cannot be 
taken in vacuum. It should not be a personal belief of the judge, but the belief of the judicial 
sense. 

 
 

V. ANTICIPATORY BAIL 
 

Under Section 438 of the Criminal Procedure Code there is a provision for a person to seek 
‘Anticipatory Bail’. This means that an individual can seek or request to get bail in 
anticipation or in expectation of being named or accused of having committed a non-bailable 
offence. Anticipatory bail is meant to be a safeguard for a person who has false accusation or 
charges made against him/her, most commonly due to professional or personal enmity, as it 
ensures the release of the falsely accused person even before he/she is arrested.19 The word 
“Anticipatory bail” has not been defined in the code; it means bail in anticipation of arrest. 
The expression “anticipatory bail” is a misnomer as it is not bail presently granted in 
anticipation of arrest. When the court grants anticipatory bail, it makes an order that in the 
event of arrest a person is arrested released on bail. There no question of release on bail 
unless a person is arrested and therefore, it is only on arrest that the order grating 
anticipatory bail becomes operative.20 The term anticipatory implies a direction to release a 
person on bail issued before the person commits an offence which might get him arrested. 
This provision cannot be invoked after the arrest of the accused, after an arrest the accused 
must seek remedy under section 437 or section 439 of the CRPC. 
The power to grant anticipatory bail vests only in the Sessions Court/ High Court having 
jurisdiction over the locale of the commission of the offence of which the person is accused 
neither the place of residence nor the place of apprehension of arrest give jurisdiction.21 
 
Anticipatory bail cannot be granted during the pendency of investigation, where a previous 
petition for such bail for such bail was dismissed, unless there is substantial change as 
situation or discovery of new incriminating facts, anticipatory bail should not be granted. 

                                                             
18 Criminal procedure code by Dr.A.K.Jain 
19 https://www.jaagore.com/know-your-police/anticipatory-bail 
20Balchand v. State of M.P AIR 1997 SC 366 
21 Syed zarfulhassan v. State AIR 1986 PAT 194 
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Though section 438 applies only to Non-Bailable offence, it is not essential that the offence 
must also be a cognizable one.22 
 
The Malimath committee has observed in its report that the provision as to anticipatory bail 
has often been misused by rich and influential people. The committee however opined to 
retain the provision subject to two conditions:23 

 
i. Public Prosecutor should be heard by the court before granting an application for 

anticipatory bail 
ii. Petition for anticipatory bail should be heard only by the court of competent jurisdiction.  

The court before it grants an anticipatory bail must ensure that the applicant would not 
flee or hamper the cause of justice or otherwise misuse his liberty. The Apex Court in 
one of its decision expressed and held that the High Court without indicating any 
reasons granted anticipatory bail to the absconding respondents ignoring the settled 
position of law that where the accused has been declared as an absconder and has not 
co-operated with the investigation, he should not be granted anticipatory bail. In the 
present context the Supreme Court set aside the order of the High Court and allowed the 
appeal by the State and directed to take the respondent into custody and send them to 
jail. 24 
 
The filing of an F.I.R is not a condition precedented to the exercise under section 438. 
Anticipatory bail can be granted even after an F.I.R has been filed till the time the 
applicant has not been arrested by the police personnel. 

 

A. DATTARAM SINGHVERSUSSTATE OF UP 
AND ANR. 

 
INTRODUCTION  
 
On 13th January 2016 at FIR was filed against the appellant alleging that he had cheated 
him of 37 lakh rupees and had violated section 138 of The Negotiable Instrument’s Acts. 
The respondent (in the present case) stated that after the payment of 18 lakh rupees the 
appellant, without any prior information, stopped the payment of cheques in favour of 

                                                             
22Suresh Vasudeva V. State 1978 CrLJ 677 (Del.) 
23Takwani Criminal Procedure (as amended by the Criminal Law(amendment) Act 2013(13of2013) 
24 State of Madhya Pradesh v. Pradeep Sharma AIR 2014 SC 626 
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the respondent. A complaint was filed against the appellant on 21st day of January 2016 
for the commission of offence under section 138 of The Negotiable Instruments Act. 
On 15th September 2016 the investigating officer filed the charge sheet against the 
appellant and started with the investigation. In the duration of the investigation the 
appellant was not arrested. Appellant moved an application to Allahabad High Court to 
quash the FIR so filed against him. On 7th February 2017 the High Court delivered an 
order to quash the FIR but gave 2 months’ time to the appellant to appear before trial 
courts and presumably it was directed that appellant is not to be arrested within this 
duration. On 24th April 2017 the appellant appeared before the trail court and was taken 
into judicial custody and has been under judicial custody ever since. 

 
 

HUMANE ATTITUTDE AS UNDERSTOOD BY THE COURT 
 
According to the case, the fundamental postulate of criminal jurisprudence is the 
presumption of innocence, meaning there by a person is believed to be innocent until 
found guilty. Certain instances apply a reverse onus can be applied or placed on an 
accused with regard to some specific offences, which is in another matter. Another 
important fact is that the grant of bail is the general rule and putting a person in jail or in 
correction home is an exception. More and more persons are being incarcerated and for 
longer periods which does not do any good to criminal jurisprudence. Grant of bail is 
upon the discretion of the judge considering the case, occasionally, necessity to 
introspect whether denying bail to an accused is the right thing to do on the fact and 
circumstances of a case. Factors that can influence the witness or factors which may 
make them feel victimised, if so, judge needs to consider in appropriate case that such 
witness is not being victimised or such witness is taken due care and is given proper 
chance to present his stand. The judge to also consider that the accused is a first-time 
offender or has such person been accused of any such offence before also. Facts such as 
poverty or if a person has deemed indigent has been taken into due consideration by the 
parliament and is also an important factor in consideration of bail. The parliament has 
taken notice of the same by inserting section 436 A in the CRPC by widening its 
approach to incarceration. 
 
Humane attitude to be required is to be adopted by the judge in an application 
remanding a suspect or accused person to police or judicial R. The constitution of India 
grants under article 21 right to life which gives a clear understanding to the fact that no 
person shall be subject to any inhumane conditions before the law. The grant of bail 
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should not be given in all cases; the power shall be used judiciously which shall make the 
grant of illusory. 
 
VERDICT PRONOUNCED BY THE COURT 
 
After the bail application was rejected by the trail judge and the Allahabad High Court. 
On 23rd of January 2018 the matter was listed before the Apex Court where the on the 
oral request of the counsel for the appellant the complainant was impleaded as a party of 
respondent. A notice was issued to state of Uttar Pradesh and was accepted by the 
learned counsel for the complainant. An application for SLP was filed by the appellant as 
the appellant had been in judicial custody was a considerable amount of time. After the 
continuous non-appearance of the and no reply filed on behalf of the state of Uttar 
Pradesh the court decided that as the appellant as was not of a shady character and did 
not have any previous record of violent behaviour or had committed such act which 
might bring him under the ambit of being a “Criminal” he shall have all right to be 
granted bail. Not expressing any opinion on the allegations so presented in the appeal the 
court allowed the appeal for the grant of bail.  
 

 

B. JUDGMENTS RELIED UPON BY THE 
COUNSELS 

 
1. NIKESH TARACHAND SHAH V. UNION OF INDIA25-The Supreme Court 

in the above caseon the validity of the pre-bail conditions raises queries on alike 
provisions in other statutes particularly dealing with financialor economic offences. 
While the judgment of the Supreme Court in the instant case is very important and 
the inconsistencies in the scope and applicability of the pre-bail conditions under the 
Prevention of Money Laundering Act, made out a very strong case for striking down 
the Impugned Conditions, to ascertain the precedential value of the judgment with 
respect to the constitutionality of the pre-bail conditions (especially in the case of 
economic offences), it would be advisable if the SC would have struck down the 
punitive impugned conditions. , but for the vagueness caused by the Amendment 
Act, 2012.26 We have to consider the provisions of Section 212(6) of the Companies 

                                                             
252017 (13) SCALE 609 
26http://www.inhouselawyer.co.uk/legal-briefing/nikesh-tarachand-shah-v-union-of-india-

constitutionality-of-the-pre-bail-conditions-provided-in-the-prevention-of-the-money-laundering-act-2002/ 
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Act, 2013, which foresee the limitations analogous to the Impugned Conditions in 
case of fraud being committed against the management or affairs of the company. 
Even if such pre – conditions for granting of bail was challenged before the court it 
was most probable that the unconstitutionality based on the grounds of being 
inherently excessive and unreasonable would be upheld by the Apex Court as in the 
Apex court of India has observed that the “offences related to economic, monetary laws 
should be strictly adhered to and to be considered as grave offences which is affecting the economy of 
the country at large and thereby posturing stern threat to the financial of the country”.27 Therefore, 
the authenticity and justifiability of the impugned conditions in the case of economic 
offences is still vague and awaits judicial amplification28 
 

2. GURBAKSH SINGH SIBBIA V. STATE OF PUNJAB -This landmark 
judgment on Anticipatory Bail has been cited in almost all cases relating to bail. The 
Supreme Court has mentioned in its judgment that “a view of Anticipatory bail 
should not be given by the court to persons who are accused of economic offence or 
crimes involving atrocities.” The Apex court in this judgment highlighted the 
importance of Anticipatory Bail and how is such bail to be granted by the courts, it 
stated that “ A blanket order of Anticipatory bail stating that the applicant shall be 
released on bail whenever arrested for whatever offence cannot be passed as it would 
amount to protect every kind of illegal activity which this section does not intend to 
provide for, such an order would become a charter of lawlessness and a weapon to 
stifle prompt investigation into offences. Therefore, the court while granting 
Anticipatory bail shall specify the particular offence or offences in respect of which 
alone the order will be applicable. 29 

3. EMPEROR V. HUTCHINSON 30-On general principles and on principles on 
which Sections 496 and 497 (as amended in 1923) are framed the grant of a bail 
should be the rule and refusal of bail should be the exception. In bailable offence, the 
provisions of Criminal law explicitly states that if the accused person applies for bail 
he shall be granted to bail as a matter of right (Section 496). Section 497 applies to 
cases of nonbailable offences and there it is said that the accused person shall be 

                                                             
27Rohit Tandon v. The Enforcement Directorate, 2017 SCC online SC 1304. 
28 http://www.inhouselawyer.co.uk/legal-briefing/nikesh-tarachand-shah-v-union-of-india-

constitutionality-of-the-pre-bail-conditions-provided-in-the-prevention-of-the-money-laundering-act-2002/ 
 
29Also mentioned in Ram Sevak v. State of M.P. 1970 Cri LJ 1485 (MP) 
30AIR 1931 All 356 
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released on bail except where there appears to be a reasonable ground believing that 
they have been guilty of a very odious offence, viz, which is punishable with death or 
by transportation for life via Section 497 (1). Again, it is laid down that, where at any 
stage of the investigation or trial, there are not reasonable grounds for believing that 
the accused person has committed a nonbailable offence, but there are sufficient 
grounds for further enquiry into his guilt, the accused shall be released on bail: 
Section 497 (2).31The principle to be deduced from Sections 496 and 497, Criminal 
P.C., therefore is that grant of bail is the rule and refusal is the exception. That this 
must be so is not at all difficult to see. An accused person is presumed under the law 
to be innocent till his guilt is proved. As a presumably innocent person, he is entitled 
to freedom and every opportunity to look after his own case.32 

C. ADDITIONAL OR AN ALTERNATIVE 
JUDGMENT 

The basic inkling about this chapter is that with the addition of a different vantage point 
from the judge’s point of view would’ve given this judgment an implication which would 
have set ground for the upcoming cases relating to humane attitude which is to be kept 
by the judge when granting bail.  

The present judgment relied on the grounds of anticipatory bail so given under section 
438 of the CRPC and also referred to the grounds of bail so given under section 436 and 
437. This is the correct way to go about the same but had the court taken into 
consideration the right to life under Article 21 of the Indian Constitution it would have 
given the same judgment such a view which would have made this a landmark judgment 
and a precedential one for a matter of fact. The grounds so given under Article 21 for 
right to life make such a huge difference in the perception of the judgment. Infringement 
of right to life becomes a constitutional wrong. Article 21 of the Constitution of India, 
1950 provides that, “No person shall be deprived of his life or personal liberty except 
according to procedure established by law.” ‘Life’ in Article 21 of the Constitution is not 
merely the bodily act of breathing. It does not imply mere animal existence or continued 
drudgery through life. It has a much wider meaning which includes right to live with 
human dignity, right to livelihood, right to health, right to pollution free air, etc. When 
the court considered the fact that the person has no records of past violent or criminal 

                                                             
31 https://indiankanoon.org/doc/1882348/ 
32 https://indiankanoon.org/doc/1882348/ 
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behaviour, which so noted by the lower courts also, and still the lower courts denied 
granting bail to this person it just turned out to be infringement of right to life. Keeping 
the so accused under judicial custody was direct infringement of the person right to 
livelihood, to live with human dignity, to live under his own roof etc. It wasn’t until such 
was information was brought before the Apex Court that they found that such a decision 
to be unfair but did not find this to be infringement of right to life.  

Keeping this view in mind if such was included in the judgment it would have given it a 
different tangent all together. What makes this more disheartening is the fact the court 
did not gave a judgement on the case but just on the fact how not granting the bail was 
not the right thing to do and forgot to mention the infringement of constitutional rights 
well even the counsels for the same did not mention it once how it was against his own 
right to life for being under judicial custody for such a long time. This is the only 
alternative or addition, in my knowledge, which should have been there in the judgement 
and should have also been there in the arguments of the counsel. 

VI. CONCLUSION 
 

With an in-depth look at the judgments so relied upon in this case it is clear that the 
decision so given by the Supreme Court can be summarised in one sentence “humanity 
over everything”. This simple rule has changed many perceptions and has offered the 
courts to look at things from other vantage points. This judgment became a landmark 
judgment when it was pronounced. This was the first time that a court had ever stated 
the Humane Grounds for the grant of bail. Until this the only thing one could have 
relied upon was “innocent until found guilty”.  This can be used as a basic principle 
but not the only principle in law. A judgement when pronounced has to be based upon 
the facts and circumstances. Objectively analysed the criminal jurisprudence adopted by 
India is a mere reflection of the Victorian legacy left behind by the Britishers. The 
passage of time has only seen a few amendments once in a while to satisfy pressure 
groups and vote banks. Probably no thought has been given whether these legislations, 
which have existed for almost seven decades, have considered the plight and the socio-
economic conditions of 70% of the population of this country which lives in utter 
poverty. India being a poverty-stricken developing country needed anything but a blind 
copy of the legislations prevalent in developed western countries. The concept of bail, 
which is an integral part of the criminal jurisprudence, also suffers from the above stated 
drawbacks. Bail is broadly used to refer to the release of a person charged with an 
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offence, on his providing a security that will ensure his presence before the court or any 
other authority whenever required.33 Even though the courts in some cases have tried to 
intervene and also have laid down certain guidelines to be followed but unfortunately 
nothing has been done about it. There is also a strong need felt for a complete review of 
the bail system keeping in mind the socio-economic condition of the majority of our 
populace. While granting bail the court must also look at the socio-economic plight of 
the accused and must also have a compassionate attitude towards them. A proper 
analysis may be done to determine whether the accused has his roots in the community 
which would deter him from fleeing from the court. The court can consider the factors 
concerning the accused for instance: 

1. Before granting him bail, the nature of the offence committed by the accused, 

2. The length of his residence in the community,  

3. His employment status history and his financial condition,  

4. His family ties and relationships, his reputation character and monetary 
conditions, His prior criminal records, including any record or prior release on 
recognizance or on bail, 

5. Identity of responsible members of the community who would vouch for his 
reliability the nature of the offence charged and the apparent probability of 
conviction and the likely sentence in so far as these factors are relevant to the risk 
of non-appearance,  

6. Any other factors indicating the ties of the accused to the community or barring 
on the risk of wilful failure to appear. 

Going by the spirit of Indian Constitution, the denial of bail is a renunciation of 
personal liberty and, therefore, the case of bail in non-bailable offence is 
considered in light of Article 21 and the exceptions to it. Article 22 of the 

                                                             
33 http://www.legalserviceindia.com/articles/bail_poor.htm 
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Constitution provides for the protection against arrest and detention in certain 
cases envisioning the rights of the arrestee. Before bail is granted the court is to 
look to it that the bailee does come back to stand trial and does not meddle with 
the evidence or the witnesses. Every accused is presumed to be innocent until 
proved guilty and so bail must not be ordinarily denied unless doing so is 
somehow likely to hurt the cause of justice. A mere allegation does not make one 
guilty, which means that an accused is as much eligible to his right to protection 
of life and personal liberty as any other citizen of India. 
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