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A CRITICAL STUDY ON DOCTRINE 
OF RES SUBJUDICE AND RES 

JUDICATA 
 

Anagha V Santhosh  
 

ABSTRACT 
 

The Code of Civil Procedure, 1908 has adopted several doctrines to meet the changing need of the society along with 
assessing the efficiency of the judiciary. The doctrine of Res Subjudice and Res Judicata plays an important role in ensuring 
judicial accuracy as well as serving justice in an effective manner. These two doctrines prevents grave miscarriage of justice by 
barring certain suits from its institution as well as its trial proceeding. Also, it is embedded in the code with an aim to 
prevent parallel litigation, contradicting decision and ultimately saving the precious time of court. This paper aims at critically 
analyzing the difference between the doctrines of Res Subjudice and Res Judicata along with certain related provisions and its 
need in the contemporary society. 

 

Keywords: 
 Res Subjudice, Rs Judicata, efficiency, Judiciary, Parallel litigation, contradicting decisions. 
 

TABLE OF CONTENTS 
I. INTRODUCTION.................................................................................................................................................................. 3 
II. DOCTRINE OF RES SUBJUDICE .............................................................................................................................. 4 

A. NATURE, SCOPE AND OBJECTIVE .......................................................................................... 4 

B. CONDITIONS ................................................................................................................................ 6 

C. APPLICABLITY AND NON-APPLICABILITY ........................................................................... 7 
III. THE DOCTRINE OF RES JUDICATA ..................................................................................................................... 7 

A. OBJECTIVE OF THE DOCTRINE OF RES JUDICATA ............................................................. 9 

                                                                 
 3rd Year, B.B.A. LL.B (Hons.) , VIT School Of Law, Chennai. 



  
   

LA  

SENATUS SCRIPTORS 
LAW JOURNAL 
VOLUME 3: ISSUE 1   

December-February, 2021                                    (O)ISSN 2582 6638 

 
 

 
 

www.lasenatusscriptors.com  

P
ag

e3
 

B. CONDITIONS ................................................................................................................................ 9 

C. THE EXTENT OF APPLICABILITY AND NON-APPLICABILITY OF THE DOCTRINE OF 

RES JUDICATA ................................................................................................................................................... 10 

D. PRINCIPLE OF CONSTRUCTIVE RES JUDICATA ................................................................. 11 
IV. A CRITICAL ANALYSIS ON THE DOCTRINE OF RES SUBJUDICE AND RES JUDICATA ........... 11 
V. CONCLUSION ................................................................................................................................................................ 12 

 

 
 

I. INTRODUCTION 
 

The Code of Civil Procedure was enacted in the year 1908 with an intention of smooth 
implementation of the procedural laws by clearly stating the procedure that needs to be followed 
from the very beginning step such as institution of plaint to the execution of a decree. The code 
provides with certain provision for the purpose of avoiding multiplicity of the suits and 
conflicting decisions by the court. In order to affirm the finality of the decision, there are two 
doctrines embedded in CPC, such as: 

 

 Doctrine of Res subjudice 

 Doctrine of Res judicata 
 

Firstly, the Doctrine of Res subjudice is provided under Section 10 the code which 
denotes about a matter which is already in consideration before any competent court. In simple 
terms, “Res Subjudice” means stay of the suit.  The Supreme Court has upheld that “the object 
of the said section is to prevent Courts of concurrent jurisdiction from simultaneously 
entertaining and adjudicating upon two parallel litigations in respect of the same cause of action 
the same subject matter and the same relief. The policy of the law is to obviate the possibility of 
two contradictory verdicts by one and the same Court in respect of the same relief.”1 

On the other hand, the doctrine of Res judicata is embedded under section 11 of the 
code and says that once a re is judicata, it cannot be adjudged again. Both the doctrines are 
adopted for giving finality to judicial decisions. Hon’ble Justice Das Gupta explained the 
doctrine of Res Judicata as;  

                                                                 
1 Guru Prasad Mohanty And Ors. vs. Bijoy Kumar Das, AIR 1984 Ori 209 
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“The principle of res judicata is based on the need of giving finality to judicial decisions. What it says is 
that once a res is judicata, it shall not be adjudged again. Primarily it applies as between past litigation and future 
litigation. When a matter, whether on a question of fact or a question of law, has been decided between two parties 
in one suit or proceeding and the decision is final, either because no appeal was taken to a higher Court or because 
the appeal was dismissed, or no appeal lies, neither party will be allowed in a future suit or proceeding between the 
same parties to canvass the matter again.2” 

 

II. DOCTRINE OF RES SUBJUDICE 
 

The doctrine of Res subjudice is nowhere directly defined in CPC, but according to 
Section 10 of the code, it states as follow: 

 
“No Court to proceed with trail of any suit in which the matter in issue, is also directly and substantially 

in issue. In previously instituted suit between the same parties, or between parties under whom they or any of them 
claim, litigating under the same title, where such suit is pending in same or any other Court, in India, Having 
jurisdiction to grant relief claimed. 

 Explanation: The pendency of a suit in a Foreign Court doesn’t preclude the Courts in India from, 
trying a suit founded on same cause of action” 

 
The rule of Res subjudice is usually applied when two or more suits are filed upon the 

same subject matter between the same parties,  where one among such suit is in consideration of 
any of the court,  the competent court has the power to "stay proceedings" of the another court. 
The main objective behind this doctrine is to prevent parallel proceedings or trial of the same 
suit and also to avoid contradiction of decisions. The Latin maxim, "subjudice means ' under a 
judge ‘or basically known as a matter under consideration.  It is believed that the rule of sub 
juidice has an origin of Roman law, and to be precise, it is considered to be originated from the 
exception of a doctrine called "res judicata" which means "previous judgement". 

 

A. NATURE, SCOPE AND OBJECTIVE  
 

The doctrine of Res subjudice applies to the trial of the suit by preventing the court from 
trial proceedings of any matter in issue, which has been directly or substantially in issue in a 
previously institutes suit between the same parties or in any of the court in India having 

                                                                 
2 Satyadhyan Ghosal And Others vs Sm. Deorajin Debi And Another, 1960 AIR 941 
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jurisdiction to grand the relief that the part has claimed. The rule doesn't bar the institution of 
any suit as well as any interim orders passed by the court. 

 
Whenever the plaintiff approaches two different courts to adjudicate upon same matter, it 

may result in different decisions and eventually, it may lead to chaos. The doctrine of Res 
subjudice prevents contradictory judgments by binding the plaintiff only to conduct a single 
litigation and not permitting to seek relief through multiple proceedings. In the case of Asharfi  
lal  Ramdeo v Ganeshi Ram Jagarnath3,  the court observed that Section 10 of the Civil 
procedure code, 1908 grant permission only for the purpose of staying the proceeding, not for 
the dismissal of the proceedings. In order to avoid contradictions of the suit, the court combine 
both of them together. Even though, this kind of consolidation is nowhere mentioned in CPC, 
but the same can be accomplished using the inherent power of the court under Section 151 of 
the code. In the case of Anurag And Co.And Anr. vs. Addl. Dist. Judge And Ors4 , the court 
observed certain conditions that must be fulfilled for the purpose of combing two civil suits to 
avoid contradiction, such as: 

“(i) The parties are substantially the same. 

(ii) Complete or even substantial and sufficient similarity of the issues arising for decision in two suits. 

(iii) Common evidence is to be led, if parties are substantially the same, if only one party is common then burden of 
proof of facts in issue will be on different person and no common evidence can be led. 

(iv)The consolidation in the aforesaid circumstances will fulfil the object of consolidation. Any other circumstances 
may be relevant then also the object of consolidation will be decisive for passing appropriate order.” 

Consolidating the suits that deal with same matter in issue helps the court to prevent 
contradicting and multiplicity of the judgement as well as it helps in the fast track disposal of the 
suit. Complete or even substantial and sufficient similarity of the issues arising for decision in 

                                                                 
3 AIR 1952 All 546 
4 AIR 2006 Raj 119 
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two suits enables the two suits being consolidated for trial and decision.5 In the case of P.P. 
Gupta vs. East Asiatic Co., Bombay6, the court observed that: 

 “Section 10 was not intended to take away the inherent power of the Court to consolidate in the interests of justice 
in appropriate cases different suits between the same parties in which the matter in issue is substantially the) same. 
There is no conflict in the principle and purpose underlying Section 10 and the inherent power of the Court to 
consolidate different suits in appropriate cases. Both are meant to prevent multiplicity of litigation between the same 
parties. Any interpretation of Section 10 which takes away the power of the Court to consolidate suits would 
hinder the policy and purpose of Section 10 itself. 

In the case of Rajesh Singh v Manon Kumar7,  the court expressed it view on the doctrine 
of Res subjudice and held that the application of the doctrine can be only evoked when the 
whole of the subject matter in the former suit as well as in subsequent suit are identical in nature. 
Moreover, the court is bound to apply the doctrine of Res subjudice only to stay the later suit 
and not the previous suit. Section 10 CPC is referable to a suit instituted in a civil Court, The 
proceedings before the Labour Court cannot be equated with the proceedings before the Civil 
Court.8 

B. CONDITIONS 
 

Section 10 of the Code of Civil procedure, 1908 can be only evoked upon the fulfillment 
of the following conditions: 

 There must be two suits, namely, the previously instituted and the subsequently instituted 
suit. 

 The matter in issue in the present suit must be directly and substantially identical in 
nature to that of the former/previous suit. 

 Both the suits must be in litigation between the same parties. 

 The previous/former suit must be pending before the same court or any other court in 
India or in a court established by the Central government. 

                                                                 

5 Chitivalasa Jute Mills vs Jaypee Rewa Cement, AIR 2004 SC 1687 

6 AIR 1960 All 184 
7 W. P. No. 6979/2015 
 

8 AIR 2005 SC 242 

https://indiankanoon.org/doc/1213036/
https://indiankanoon.org/doc/1213036/
https://indiankanoon.org/doc/1213036/
https://indiankanoon.org/doc/1213036/
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 The Court, in which the previously instituted case is pending, must have the jurisdiction 
to grant the relief that the part has claimed for. 

 Both the parties must be litigating under the same title in both the suits. 
 

If the court is satisfied with the above mentioned conditions, the court cannot proceed 
with the subsequent suit as it attracts Section 10 of the Code of Civil Procedure, 1908. 
Moreover, this section takes away the power of the court to scrutinize the case even on merit 
basis. In addition to these, a decree passed in contravention of Section 10 of the Code cannot be 
considered as nullity and has some its own importance during the execution proceedings. In the 
circumstances where the parties to the suit are willing to waive their rights and expressly 
intimates their witness to the court, thereafter no one shall challenge the validity of the 
proceeding of the subsequent suit. 

 

C. APPLICABLITY AND NON-APPLICABILITY 
 

The crucial test for pertinence of the doctrine of res sub-judice is whether the decision in a 
formerly established suit would work as res judicata in an ensuing suit9 . “Court cannot apply this 
section where point at issues is distinct and different, or even where there are some issues in 
common and others are different issues. This section is also not applicable between the suits 
where although the parties are same, but the issues are not the same.” 10 

 
 

III. THE DOCTRINE OF RES JUDICATA 
 

Section 11 of the Code of Civil procedure says that: 
 
“No Court shall try any suit or issue in which the matter directly and substantially in issue has been 

directly and substantially in issue in a former suit between the same parties, or between parties under whom they or 
any of them claim, litigating under the same title, in a Court competent to try such subsequent suit or the suit in 
which such issue has been subsequently raised, and has been heard and finally decided by such Court.” 

 

                                                                 
9 Mahamud Wazed, Code of Civil Procedure: Res sub-judice & Res Judicata, Richard price (not specified), 

https://www.academia.edu/11204996/Code_Of_Civil_Procedure_Res_sub_judice_and_Res_Judicata (last seen on 
Oct.29,2020,9:30 pm) 

10 National Institute of MH & NS v C Parmeshwara, A.I.R. 2005 S.C. 242 (India). 
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The doctrine in common terms means that once a suit is adjudicated by a competent court, 
the same cannot be brought before any another court for the purpose of adjudication. According 
to Spencer Bower, res judicata means “a final judicial decision pronounced by a judicial tribunal having 
competent jurisdiction over the cause or the matter in litigation, and over the parties thereto.” 

 
The concept of Res Judicata is said to be originated from the English Common law system 

and is derived from the maxim called “Res Judicata pro veritate  accipitur".The doctrine is based on 
the principles of natural justice,  equity and good conscience ,where in the case of  sathyadhyan 
Ghosal  v.  Deorjin Debi11, the court upheld that the doctrine is necessary in the contemporary 
society for the purpose of giving finality to the judicial decisions. The doctrine is also known as ' 
claim preclusion' as it prohibits the party from claiming anything further after the pronucement 
of the final judgement. In addition to these, this doctrine bars the parties to the suit from re-
watch litigating the fact in issues that has been adjudicated by a competent court. The term 
"former suit" mentioned in section 11 of the Code indicates the suit which has been adjudicated 
prior to the suit in question.  

 
The principle of Res judicata is based upon the following 3 maxims: 
 

 Nemo debet bis vexari pro una et eademcausa :No person should be distressed twice for the 
same suit or matter.  

 Interest reipublicateut sit finis litium : It is in the interest of the state that all litigations should 
not be never ending 

 Res judicata pro veritateocipitur : A judicial judgment or decision must be accepted as correct 
and free from errors. 
 

In the case of Vithal Yeshwant v. Shikandarkhan12, the SC held that if the final decision in 
any matter at the issue between the parties is based by a court on its own decisions on more than 
one point –each of which by itself will be sufficient for the ultimate decision –the decision on 
each of these points operates as res judicata between the parties. the decision is on a question 
law, i.e. the interpretation of a statute, it will be res judicata in a subsequent proceeding between 
the same parties where the cause of action is the same for the expression "the matter in issue" in 
s. 11 Code of Civil Procedure means the right litigated between the parties, i.e. the facts on 
which the right is claimed or denied and the law applicable to the determination of that issue.13 

 

                                                                 
11 1960 SCR (3) 590 
12 AIR 1963 SC 385, (1963) 65 BOMLR 321 
13 Mathura Prasad Bajoo Jaiswal & Ors vs Dossibai N. B. Jeejeebhoy, 1971 AIR 2355  
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A. OBJECTIVE OF THE DOCTRINE OF RES 
JUDICATA  

 
The doctrine of Res judicata aims at preventing multiplying of several judgements which 

may lead to contradiction in future as a result of further claims on the same subject matter.  
Moreover, it also prevents grave miscarriage of justice to the parties to the suit by barring them 
to file a suit on the same subject matter or same fact in issues that has been already adjudicated. 
The object of the doctrine of res judicata is not to fasten upon parties special principles of law as 
applicable to them inter se, but to ascertain their rights and the facts upon which these rights 
directly and substantially depend; and to prevent this ascertainment from becoming nugatory by 
precluding the parties from reopening or recontesting that which has 'been finally decided.14 

 

B. CONDITIONS  
 

In order to evoke section 11 of the Code of civil procedure, 1908, one has to fulfill certain 
conditions such as: 

 The matter brought in the present suit must be same as that of the matter in the former 
suit. 

 The parties in the subsequent suit must be the same parties of the former suit. 

 The subsequent litigation must be under the same title in the former suit.  

 The court which has decided the former suit must be a competent court to attempt the 
subsequent suit.  

Conclusively, if the matter in the subsequent suit has been adjudicated by a competent 
court between the same parties, then the subsequent suit is barred by the doctrine of "res 
judicata". 

 
The doctrine of Res Judicata also operates between co-plaintiffs and co- defendants. It is 

necessary to establish certain elements for a judgement to operate as res judicata between co –
defendants and co- plaintiffs, such as : 

 

 It is necessary to establish a conflict of interest between the co- defendants. 

                                                                 
14 Tarini Charan Bhattacharjee And Ors. vs Kedar Nath Haldar,  115 Ind Cas 593 
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 There must be a feeling that it is necessary to decide upon the conflict in order to give 
the relief that the plaintiff has claimed in the particular suit. 

 A competent court has actually decided the question. 
 

In Chandu Lai v. Khalilur Rahman, 15Lord Simonds said "It may be added that the doctrine may 
apply even though the party, against whom it is sought to enforce it, "I did not in the previous suit think fit to 
enter an appearance and contest the question. But to this the qualification must be added that, if such a party is to 
be bound by a previous judgment it must be proved clearly that he had or must be deemed to have had notice that 
the relevant question was in issue and would have to be decided". In the case of State of Maharashtra v. 
National Construction co16, the Court observed that a suit dismissed on technical ground doesn’t 
operate as a Res Judicata in a subsequent suit of same subject matter. 

 

C. THE EXTENT OF APPLICABILITY AND NON-
APPLICABILITY OF THE DOCTRINE OF RES 
JUDICATA 

 

This Doctrine aims at providing more weightage for the public interest, along with an 
intention of preventing grave miscarriage of justice as a result of multiple litigation of the same 
subject matter. The doctrine of res judicata is applied to the field of public interest litigation by 
barring subsequent suits to be initiated if the court is satisfied that the former proceeding was 
fulfilled with a bona-fide intention. While the doctrine of Res Judicata is not applicable to the 
writ petitions mentioned under Article 32 and 226 of the Indian constitution.  

Since the doctrine is implemented with an objective to put an end to the litigation and 
Upholding the finality of the judgement by a competent court, the doctrine operates also in the 
field of criminal proceedings. Even Sec 300 of the CrPc states that once a person is acquitted or 
convicted by a competent court, he shall not be tried once again for the same offence. Doctrine 
of Res judicata is also applicable to the cases filed in the labor court and bars anyone from 
claiming anything before a tribunal where an award has been already pronounced by a competent 
industrial tribunal on the same subject matter in the subsequent suit. The doctrine is applicable 
to the executive proceedings as well as to election proceeding and proceedings under Hindu 
Marriage Act. While it is not applicable to the taxation matters as the liability to pay tax is 
considered to be a separate liability. In the case of Pramod Purshottam Patkar v. Vasundhara 

                                                                 
15 AIR 1950 PC 17 
16 1996 SCC (1) 735, JT 1996 (1) 156 
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Pramod Patkar17, the court observed that doctrine of res judicata cannot bar any suits filed for 
the divorce on different grounds or different cause of action. 

 

D. PRINCIPLE OF CONSTRUCTIVE RES 
JUDICATA  

 

“If by any judgement or order any matter in issue has been directly and explicitly decided, the decision 
operates as res judicata and bars the trial of an identical issue in a subsequent proceeding between the same parties. 
The principle of res judicata also comes into play when by the judgement and order a decision of a particular issue 
is implicit in it, that is, it must be deemed to have been necessarily decided by implication; then also the principle of 
res judicata on that issue is directly applicable. When any matter which might and ought to have been made a 
ground of defence or attack in a former proceeding but was not so made, then such a matter in the eye of law, to 
avoid multiplicity of litigation and to bring about finality in it is deemed to have been constructively in issue and, 
therefore, is taken as decided.”18 

 
 
 
 

IV. A CRITICAL ANALYSIS ON THE 
DOCTRINE OF RES SUBJUDICE AND RES 

JUDICATA 
 

It is important to notice the difference between the Doctrine of Res Subjudice and Res 
Judicata as it operates in entirely different situation. On the other hand, the legitimate goal of 
both doctrines is to prevent the multiplicity of the suits as well as giving finality to judicial 
decisions. 

 
The important differences between the doctrine of Res Judicata and Res Subjudice are : 
 

1. The Doctrine of Res judicata is embedded in Section 11 of The Civil Procedure Code, 
1908 while the Doctrine of Res subjudice is dealt in Section 10 of the Code. 

                                                                 
17 AIR 1989 Bom 75 
18Workmen v Board of Trustees, Cochin Port Trust, (1978) 3 S.C.C. 119: A.I.R. 1978 S.C. 1283 (India).  
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2. Whereas res judicata applies to matter adjudicated upon (res judicatum), res subjudice 
applies to a matter pending trial19 

3. Res judicata bars the trial of a suit or an issue which has been decided in a former suit, 
Res subjudice bars trial of a suit which is pending decision in a previously instituted suit.20 

In the present world, the need for operation of these two doctrines are necessary, 
therefore the doctrines of Res judicata as well as Res Subjudice has been adopted globally. 
According to the Seventh Amendment of the US Constitution, no fact having been tried by a 
jury shall be otherwise re-examinable in any court of the United States or of any state than 
according to the rules of law. Res judicata is a double-pronged doctrine21. On the other hand, 
where the cause of action or indictment and the parties are the same, a prior judgment is a 
complete bar to the subsequent action or indictment.22 Even though the above-mentioned 
doctrines operates in different field , they also aims at saving the precious time of the court by 
putting an end to the litigation between the same parties regarding the same subject matter. In a 
nation like India, these doctrines play a very important role where our Indian society had already 
witnessed a number of cases which has been disposed off by the court within a span of 2 to5 
years. 

 

V. CONCLUSION 
 
The well-settled principles of Res Subjudice and Res judicata are adopted internationally 

and are considered as the backbone of the judiciary for ensuring a better way to serve justice. 
These two doctrines ensures the efficiency of the judicial systems and assure that the precious 
time of the Hon’ble court is not wasted upon a matter which has been already looked after by a 
competent court. In the present scenario, a number of cases that are pending before the court 

                                                                 
19 C.K. TAKWANI, CIVIL PROCEDURE WITH LIMITATION ACT, 1963 72 (Abhinandan Malik, 8th 

ed.) 1983. 
20 Aditya Singla, ‘Trace the origin of the principles of ‘Res-judicata’ and of CPC and use caselaw. Draft a 

consolidated provision to cover both principles’ (Research 
Gate)https://www.researchgate.net/publication/340977869_Traceing_the_origin_of_the_principles_of_'Res-
judicata'_and_'Res-subjudice'_Explain_its_importance_in_view_of_provisions_of_CPC_and_use_caselaw (Lat seen 
on Oct 30, 2020 ,10:00 PM) 

21AN ANALYSIS OF THE GENERAL VERDICT: RES JUDICATA APPLIED IN CRIMINAL 
PROCEEDINGS By WILLIAM J. KNOWLES, Volume10, Hastings Law Journal , 1949 

22 Sutphin v. Speik, 15 Cal. 2d 195, 201, 99 P.2d 652, 655 (1940) 

https://www.researchgate.net/publication/340977869_Traceing_the_origin_of_the_principles_of_'Res-judicata'_and_'Res-subjudice'_Explain_its_importance_in_view_of_provisions_of_CPC_and_use_caselaw
https://www.researchgate.net/publication/340977869_Traceing_the_origin_of_the_principles_of_'Res-judicata'_and_'Res-subjudice'_Explain_its_importance_in_view_of_provisions_of_CPC_and_use_caselaw
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are increasing day by day because of several frivolous and repetitive suits and it is not practically 
possible for the judiciary to operate smoothly in such circumstances. Therefore, these two 
doctrines must be implemented effectively in order to overcome the inefficiency of judiciary in 
disposing off the repetitive and frivolous suits. Doctrine of Res subjudice aims at avoiding 
wastage of court decisions; while on the other hand, Doctrine of Res Judicata aims at preventing 
conflicting decisions by putting an end to litigation. Conclusively, both the above-mentioned 
doctrines go hand-in-hand from preventing grave miscarriage of Justice. 
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