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ABSTRACT 
 
Property has been characterized as a "bundle of rights" consisting of the right to possess, to use, to exclude, to enjoy 

profits, and to dispose. As far as property in the human body is concerned, one sees various collections of some component 
rights in this bundle, but not the whole bundle. Furthermore, the exact outlines of these component rights are often uncertain 
and depend on the viewpoint from which one approaches the body. Concerning the bodies of others, our property rights are 
considerably more restricted. The common law furnishes "quasi-property" right in the body of the decedent, which includes the 
right to possess the body for purposes of burial, to recover damages for the mutilation of the body, and the right to prescribe 
the manner and place of burial—but not the right to sell the whole or parts of the decedent's body. In this Article, the 
authors attempt to reflect on the jurisprudential aspect of property rights in the human body with the help of taking 
viewpoints of famous Jurists like John Locke, Hegel and Immanuel Kant, and thereby give their own interpretation to the 
very debatable question “Should humans have property rights in their body?” 
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I. INTRODUCTION 
 

Property consists of legal and ethical entitlements that are used to maintain particular 
resources by particular people or groups. The idea of property is no longer confined and it keeps 
on growing. In the literal sense, property is taken as a general term that regulates people's access 
and control of things like land, the means of production, natural resources, manufactured goods, 
and also (on some accounts) ideas, texts, inventions, and other intellectual products. 
Disagreements concerning the use of such resources are considered to be a grave concern 
especially when these objects are scarce and necessary. 

 
Historically, the human body was not considered as property by the common law. This 

matches up with our presentiment about our bodies being atypical objects. The discernment was 
of tiny significance until recently given that bodies had little value. For example, a corpse was 
considered as a piece of clay incapable of constituting property. The closest living relatives of the 
dead had limited rights to take ownership of a deceased body to assure its punctual burial. 
Contemporary and agile technological progress in biotechnology has fundamentally changed the 
efficacy and value of parts of the body that were previously regarded as waste products solely fit 
for disposal. The rights to cell cultures made to tackle the disease can have billion-dollar values. 
Inescapably, legal disputes arise as to who should have possession of these products. The 
precept of common law is that the body has no property. This has been used by some to defend 
the origin of these materials. However, this does not prevent third-party researchers from 
procuring such rights. This creates an incongruous situation where anybody can potentially enjoy 
ownership (including the right to the commercial rights) of a human biological product, except 
the person who was its source. An instance of such a conflict is the well-known case of Moore 
v. Regents of the University of California1where the plaintiff had his spleen removed during 
cancer treatment. He agreed to the surgery but did not agree to use his cells in subsequent 
studies. Anyway, his cell line was designed to recognize that third-party researchers have such 
rights. The case was settled before a further appeal, but the issue of property rights in the human 
body is not far off, as evidenced by the extensive judicial and scholarly articles on the subject 
since Moore's case.2 

                                                             
1Moore v. Regents of the University of California, 793 P 2d 479 (Cal. 1990) 
2Neil Maddox, Property Rights in the (Fragmented) human body, MAYNOOTH UNIVERSITY (JAN. 25, 2021, 10:00 

PM) 
https://www.maynoothuniversity.ie/sites/default/files/assets/document/Law%20Department%20Newsl

etter%20June%202017_0_1.pdf 
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II. FAMOURS JURISTS ON PROPERTY RIGHTS 
IN HUMAN BODY 

 

JOHN LOCKE 
 
The Natural Rights theory of property acquired its most well-known illustration from 

John Locke in his Two Treatises of Government (1690). Since the essence of his political theory was 
to uphold individual rights against state absolutism. It absolutely was quintessential for him to 
show that such rights (including property rights) have legitimacy independently of, and 
forerunner to, government. On Locke's account, man is bound by a duty to God to preserve His 
creatures (including ourselves). We cannot carry out this duty efficiently without exclusive rights 
to land and other objects—that is, private property rights. When working, for instance, on a 
previously unclaimed area of land or on a bit of wood we mix our labour with the object in 
question, thus appending a value to it. In Locke's view, this makes us the actual and exclusive 
possessors of that area of land or a bit of wood. It must be pointed out here that Locke, in 
contrast to—for example, Robert Nozick—argued that the riches of the earth were not initially 
unowned. Conversely, he specified that the earth was res communis—that is, it is owned by all 
humanity and it is given to us by God. Lockean natural rights theory is prominent, not least in 
legal reasoning in the common law tradition. It also has relevance in bioethical discussions.  

 
Proposals concerning the claim by the relatives that there are property rights in dead 

bodies have been rejected by American courts on the Lockean ground that no mixture of labour 
has taken place. Hence, a dead body is instead res nullis, owned by no one. On the other hand, in 
the famous case John Moore v The Regents of the University of California, mixing of labour 
was accepted as the foundation of a rightful property claim to a cell line.3 

 
The common law has failed to lay down consistent principles that govern ownership 

interests in the human body. Nonetheless, the central ‘no property’ principle is also subject to 
one significant exception, and it is this exception (contradiction) that causes fundamental 
conceptual discrepancy in this area and arguably subverts the legal framework on which the 
traditional prevailing principles have been based. The exception finds its origin in the 1906 case 
of Doodeward v Spence,4 in which the High Court of Australia found that “a human body, or a 

                                                             
3B Bookman & S O Hansson, Bodily rights and property rights, NCBI (Jan. 26th,2021, 5:00PM) 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2565785/ 
4Doodeward v Spence, 1908, 6 CLR 406 
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portion of a human body, is capable in law of becoming the subject of property”. This case came 
up after a doctor preserved the bodies of a pair of stillborn Siamese twins. After the doctor’s 
death, the preserved bodies were sold to Doodeward but then seized by Spence (a police 
inspector) on the grounds that Doodeward was displaying the bodies in public. Doodeward sued 
for the return of his property and the High Court upheld his claim. The Court stated:Whena 
person has by the lawful exercise of work or skill so dealt with a human body or part of a human body in his 
lawful possession that it has acquired some attributes differentiating it from a mere corpse awaiting burial, he 
acquires a right to retain possession of it. 

 
Locke’s main proposition is that “every man has a ‘property’ in his own ‘person’”. That 

is, we own ourselves. This concept of property derives from natural law principles thereby 
concluding that property arises when a person mixes his or her labour with something found in 
the state of nature; that is, when labour is mixed with something that is not owned already by 
someone else, the object of the labour becomes the property of the subject of the labour. It is 
just like the application of labour is adequate to modify the legal nature of the object. It is 
credible to state that a body part is therefore regarded in a state of nature at the point when it is 
detached from its body, and it could then be considered to have obtained the legal status of an 
abandoned object. So, a body part in an effective manner transforms into a ‘body part’ plus after 
the application of labour by another person, and thereafter, the classification as ‘property’ is 
attained. In applying this theory, the High Court of Australia successfully allowed a definition of 
property as an object of human effort or skill that is lawfully possessed by the subject of that 
effort or skill to be applied to the human body. With this, it created an exception to the ‘no 
property’ principle that, which for the purpose of analysis can be called as ‘Lockean Exception’. 
It should be noted that the Lockean Exception presents the reasoning which is famously 
elaborated by Locke and that allows conclusions that deviate from Locke’s theory. The 
eccentricity is the reasoning along the lines of the Lockean Exception (as followed, for example, 
in Doodeward v Spence) allows the property to be acquired when labour is mixed with the body 
parts of others, however, in doing so it ignores Locke’s basic premise that all humans own 
themselves.5 

 
 
 
HEGEL 
 

                                                             
5 Alexandra George, Property in the Human Body and its Parts reflections on self-determination in liberal 

society,CADMUS EUI RESEARCH REPOSITORY, (Jan. 28th, 2021, 4:00PM) 
https://cadmus.eui.eu/bitstream/handle/1814/172/law01-08.pdf?sequence=1&isAllowed=y 
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Hegel presents a profoundly nuanced approach to property ownership that accurately 
consolidates numerous key concepts and explains the idealist philosophy of his day. Accordingly, 
Hegel’s personhood argument, which commences with the interest of property for personhood 
and then moves to the relationship of property to Hegel’s conceptions of recognition, mediation , 
respect, and, finally, freedom.  Hegel writes that the rationale of property is to be found not in the 
satisfaction of needs but in the supersession of the pure subjectivity of personality. In his property a person exists for 
the first time as reason. Even if my freedom is here realized first of all in an external thing, and so falsely realized, 
nevertheless abstract personality in its immediacy can have no other embodiment save one characterized by 
immediacy. 

Personality, hence, is not given a priori and it must be developed. To evolve as a person, 
a human being at a minimum should take ownership of his body and procure property in 
external things. For Hegel, all people have the potential to evolve into a person, but we only do 
so when we pre-eminently take our possession over life and body and then over other things. 
The institutions that regulate property, to the extent they permit the free development of 
personhood are mostly derived from our perception of ourselves as persons. 

Hans Christoph Schmidt am Busch demonstrates that Hegel derives the system of 
private property from personhood by way of four theses:  

(1) “The person must give himself an external sphere of freedom”. 
(2)This sphere of freedom must consist of entities that are “immediately different and 

separable” from the person.  
(3) The human body, human capacities, and external things can be said to meet Hegel’s 

criterion of difference and separability; however, they do so in different ways. 
(4) The person can only give himself a “sphere of its freedom” in private property.  
Thus, his views present a very subtle reflection that humans have property right in their 

bodies.6 
 
 
 
 
 
 
 
IMMANUEL KANT 
 

                                                             
6M. Blake Wilson, Personhood and Property in Hegel’s Conception of Freedom, PHILARCHIVE (Jan 30th, 2021, 3:00 

PM)https://philarchive.org/archive/WILPAP-29 
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Emphasizing the general relationship between the property and the agency, Kant claimed 
that if certain systems did not come to light, the agency and the human personality would be 
compromised. He concluded from this that ‘it is a duty of right to act towards others so that 
what is external (usable) could also become someone’s’. Though this legitimated one-sided 
appropriation, it did so solely in a transient way. As the appropriation of a resource as private 
property influences everyone else’s position (imposing duties on them that they would otherwise 
not have), it cannot acquire full legitimacy by unilateral action: For property rights in the human 
body as Kant writes, “human being is not entitled to sell his limbs for money, even if he were offered ten 
thousand thalers for a single finger”. Kant has another argument that selling someone else's body is 
inevitable. He says, in 'Duties towards the body in respect of sexual impulse' Man cannot dispose over himself 
because he is not a thing; he is not his own property; to say that he is would be self-contradictory; for in so far as he 
is a person he is a Subject in whom the ownership of things can be vested, and if he were his own property, he 
would be a thing over which he could have ownership. But a person cannot be a property and so cannot be a thing 
which can be owned, for it is impossible to be a person and a thing, the proprietor and the property. Likewise, a 
man is not at his own disposal. He has no entitlement to sell a limb, not even one of his own 
teeth. 

But Kant himself is not consistent in using such an argument. For instance, he says that 
there is the following objection to duties to one: If the obligating "I" is taken in the same sense as the 
obligated I, the concept of duty to oneself contains a contradiction. The concept of duty contains the notion of being 
passively constrained (I am obligated). But, if the duty is a duty to myself, I can conceive myself as obligating and 
so as actively necessitating, hence a contradiction.7 

 
In Kant’s moral philosophy, there are instances where intentions are appropriate. Self-

preservation, which is the only purpose for the removal of diseased organs and parts, is suitable 
for our discussion. Removal of diseased organs is allowed in Kantian terms. Amputation cases 
manifest the significance of intentions and this works for self-preservation argument. Since the 
body parts collectively with the self composes a person, they cannot be handled individually. 
However, it looks that Kant “allows that persons can treat their body parts as things if it is 
essential for the preservation of their lives”. Kant’s example of circumcision implies that it is not 
unethical to have a non-essential body part be treated as if it was a thing if it is done to save 
one’s life. Here, one might argue that it seems inconceivable that Kant claimed the same thing 
for any sort of body part. That is, for example, it is allowed to cut your hair only if it is done for 
the sake of self-preservation.8Thus, according to Kant’s persons lack property rights in parts of 

                                                             
7 CHADWICK, RUTH F. “The Market for Bodily Parts: Kant and Duties to Oneself.” JOURNAL OF APPLIED 

PHILOSOPHY JSTOR (Feb 5th, 2021, 5:00PM) www.jstor.org/stable/24353378                                          
8Alpinar-Şencan, Z. Reconsidering Kantian arguments against organ selling, Med Health Care and Philos, LINK 

SPRINGER ( Feb.5th, 2021, 9:00 PM)https://link.springer.com/article/10.1007/s11019-015-9623-z 
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their own bodies. One can find in his work at least three pieces of evidence in aid of this 
position. One is a shred of evidence from human freedom. It is riddled with obstacles. The 
second is evidence from humanity and dignity. It has widespread appeal but does little to 
support Kant’s verdict on some of his own examples. The last is evidence from self-respect. It 
has some strength. Yet, his arguments sometimes deliver unacceptable answers to casuistical 
questions.9 

 

III. CONCLUSION 
 

In our view, a property right in the human body should be recognized because it would 
ensure protection throughout the world, especially where commercial interests in human body 
parts already prevail. Progress in biotechnology and medicine is ongoing; likewise, commercial 
uses of human body parts are prevalent. Protection is necessary against some of the injustices 
that might result as a consequence of this growth. Lawsuits akin to Hecht and Moore have come 
into light in recent years, but they did not receive much attention because they were settled out 
of court. It is possible that there will be more and more cases like these. More so, valid 
contentions have been raised pertaining to the dignity of human body, however, recognition of 
human body as property would not cause harm to human dignity or disgrace the person to 
whom it belongs. Rather, it would serve to up hold dignity by giving the "owner" an enforceable 
stake. The benefit of recognition is also that property law would substantially be uniformed, 
which is the need of the hour. It is undeniable that different body parts are treated in different 
ways, often with the rules arising on an ad hoc basis. Nevertheless, body parts are not totally 
divergent of themselves, besides all seem to have a mark of personal property once removed or 
rendered lifeless. There is a confusing mass of limited and contradictory rules and practices that 
form the norm but, this uncertainty in the law is undesirable as it fails to give assurance to the 
people who seek to protect their interests in their own body parts. 

                                                             
9Stephen R munzer, Kant and Property rights in body parts,HEIN ONLINE (5th Feb, 2021, 6:00 PM) 

https://heinonline.org/HOL/LandingPage?handle=hein.journals/caljp6&div=19&id=&page= 
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