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ABSTRACT 

 
Juvenile in Conflict with Law talks about children who have allegedly committed offences. The law demarcates 

between these two categories of children and it has also mandated for a separate and independent mechanisms and procedures 
to address their issues. This study is based on doctrinal research through relevant books, journals, and online research articles 
have been consulted for the same. This aims to delve into the critical aspects of child care institutions and begins with Child 
Care Institutions definition in Section 2(21) of the Juvenile Justice Act and according to this the Government has also given 
the guidelines for all the states to set up child care institutions, but the same are not implemented and followed by all states 
and though these institutions have been set up for the benefit of the juveniles, there are surveys that clearly point out as to how 
they have not been very helpful for the children. The survey also indicated that standard of these childcare facilities were not 
satisfactory as the facilities provided to children like individual bedding, proper nutrition, the hygiene, and maintenance of 
these institutions were also not satisfactory, which shows a failure in even providing the basic services to the children residing 
there. Not just this, it also showed a lack of the grievance redressal mechanism because of which there were no options 
available to the children to express their views or concerns to the appropriate authorities. Physical infrastructure limitations 
found in respect to financial transparency are not adherence to the provisions laid down under this act is few of the other 
failures of these Institutions. Hence, it can be said that though there are provisions for the implementation of childcare 
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institutions, these have not been proved satisfactory and have been deemed to be inadequate in meeting the needs mentioned in 
Section 2(21) of the Juvenile Justice Act, 2015. All analysis in this paper is based on the statistical data that is available. 
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I. INTRODUCTION 
 
 

Section 2(I) of the Juvenile Justice Act, 2000 defines ‘Juvenile in conflict with law’ as 

juvenile who is alleged to have committed an offence and has not completed eighteen years on 

the date of commission of an offense. This Act did not actually discuss the detail of the kid in 

clash with law and because of which an arrangement was passed by the parliament after the 

Nirbhaya case in 2014 which provided for provisions of children under the age of sixteen years 

for heinous crimes and it also laid down guidelines for the children in conflict with law along 

with a new set of provisions for the childcare institutions. Later on, this became an act wherein 

Section 2(13) mainly spoke about ‘Child in conflict with law’ which defined them as a child who 

is alleged or has found to have committed an offence and who has not completed eighteen years 

of age on the date of the commission of such offence. This Act of 2015 also focuses on 

Childcare institution and has mentioned of the same in Section 2 (21) wherein this is defined as 

an open shelter, special home, observation home, children home, place of safety, specialized 
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adoption agency and a perfect fit facility1 which is recognized under this Act for providing care 

and protection to those children who are in need for the same. 

 

The concept “Doctrine of Parens Patriae” means ‘Parent of the country’; it 

mainly refers to the role of the state as sovereign and guardian of persons under legal disability. 

This basically means that it is the authority of the state to act in the best interest of a child and 

provide care and protection equivalent to that of a parent. The roots of Parens patriae, lie in the 

English Common Law, where the powers and obligations to make decisions regarding the 

protection of the people. Even in India, the Directive Principles as well as the Fundamental 

Rights enshrined in our Constitution makes it imperative for the State to secure the rights 

guaranteed to all its citizens by the Constitution and where the citizens are not in a position to 

assert these rights, the State comes in and protects the rights of such Citizens. 

 

Even, in the case of State of Kerala v. N.M. Thomas, it has been categorically held that 

the Court is also ‘State’ which is given in the meaning of Article 12 of the Constitution of India. 

Thus, the Court can also act as Parens Patriae in order to meet the ends of justice. Additionally, 

the courts, acting as Parens patriae, also have the authority to make decisions regarding mental 

health treatment, or other healthcare issues, on behalf of an individual who is unable to make 

such decisions for them self. Though the state’s authority extends only to limited reasonable and 

necessary treatments. 

 

                                                             
1 S. aatif23, Caring for children in conflict with law under the Juvenile Justice care 
and Protection of children, legal service India, 2015. 
http://www.legalserviceindia.com/legal/article-1906-caring-for-children-in-conflict-with-law 

 

http://www.legalserviceindia.com/legal/article-1906-caring-for-children-in-conflict-with-law
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II. RESEARCH QUESTION 
 
 

1. If the provisions laid down under the Section 2(21) of the Juvenile Justice Act, 2015 is 

properly implemented by the State Government? If yes, then what is the reason for its 

faulty implementation? 

 

III. CHILD CARE INSTITUTIONS: THE 
IMPLEMENTATION 

 

Doctrinal Research Methodology is the type of Methodology which is being used in this 

research to get to the said factors and the causes for the same. As mentioned earlier that The 

Juvenile Justice Act of 2015, specifically talks about providing for a childcare institution as one 

of its provisions. The main objective of the child care institution or an observational home is to 

ensure the safety, protection, and care of these children and to formulate an Individual Care Plan 

for each child based on the understanding of the child‘s background (familial situation, peer and 

neighborhood influences), needs and interests, through the use of appropriate methods including 

counseling sessions. It also provides for reformative services including skill development, 

education, behavior modification therapy, counseling, and psychiatric support during the period 

of stay in the Special Home. As well as ensures that the children accept the responsibility and 

take accountability for the crime they were found to have committed, in order to begin a process 

of healing and transformation. Through this they can prepare the child to reintegrate into the 

family and community with skills and a plan to ensure that he/she will not commit crime again.  
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Hence, this entire provision for support of the juveniles are something which is to be 

duly noted as it is similar and is in fact based on the Doctrine of Parens Patriae as even this 

doctrine talks about the state being the guardian or act as a substitute parents to those who 

require case, be it a disabled person, a juvenile, an elderly person or an incompetent person. 

Even, in the case of State of Kerala v. N.M. Thomas 2 , it has been categorically held that the 

Court is also ‘State’ which is given in the meaning of Article 12 of the Constitution of India. 

Thus, the Court can also act as Parens Patriae in order to meet the ends of justice. Additionally, 

the courts, acting as Parens patriae, also have the authority to make decisions regarding mental 

health treatment, or other healthcare issues, on behalf of an individual who is unable to make 

these decisions for themselves. Though the state’s authority extends only to limited reasonable 

and necessary treatments. When the same is applied is to the Child Care Institutions, this 

doctrine reflects as this is an Institution which is funded by the state in order to ensure the need 

of the children who are in conflict with law. 

 

IV. WHAT DOES THE LAW SAY? 
 
 

The Indian Constitution has certain provisions which protects the interests of the 

children and make provisions in their best interest. One of such provision is given in Article 

15(3) of the Constitution of India which talks about protective discrimination and also makes it 

possible forth state government to create provisions for the protection of women’s and 

children’s interests. This article talks about both women and children, though we can see that 

not a lot of laws have been passed for the benefit of the children, the recent one being the Sexual 

Harassment of Children, being passed by the Parliament. Not just this even Article 39(f) talks 

                                                             
2 State of Kerala v. N.M Thomas, 1976 (1) SCR 906 
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about the children that are given opportunities and facilities in order to develop in a healthy 

manner and in conditions of freedom and dignity and to ensure that childhood and youth are 

protected against the exploitation and against moral and material abandonment. Even Article 

45talks about the childcare, but here it only mentions about early childcare till the child attains 

the age of six and Article 47 deals with the duty of the state to raise the level of nutrition and the 

standard of living of its . These four articles of the Constitution of India give provisions for 

children keeping them best interest at heart, but when these provisions are compared to the 

Child Care institutions, they are something which are not followed or implemented properly 

throughout. Though article 15(3)emphasizes on the provisions for children, the same is not 

being done as not many laws have come out for the betterment of the children as mentioned 

earlier. As is the case even in the Childcare institutions, wherein the data collected by the Child 

line India Foundation and the National Commission for Protection of Child Rights shows that 

the standard of the childcare facilities are not adequate and satisfactory, and that there is lack of 

grievance redressed mechanism, along with no adequate staff and no proper infrastructure. This 

clearly shows as to how though these articles have existed merely to ensure the childcare aspect 

of the children and to ensure good health totem, the same is not provided to them in reality, as 

the date clearly shows. 

 

It is also observed in some of the cases as to how even the court has directed for 

the constitution of a committee in order to formulate a scheme for the rehabilitation of children 

and child prostitutes who have been forced into this stream and to ensure for the 

implementation and submission of periodical report of its registry3 . But over the years it is seen 

as to how though there are provisions laid down in the Constitution of India, the 

implementation is the problem wherein a lot of Child Care Institutions do not take carry forward 

                                                             
3Gaurav Jain v Union of India, AIR 1997 SC 3021 
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their work well, and this is mainly because of the lack of accountability because of which these 

institutions have not been proved to be effective in facilitating and rehabilitating children who 

are in conflict with law. 

 

These provisions are not only laid down in the Constitution of India, but they are 

also seen in the Municipal Laws like that in the Indian Penal Code, wherein the Section 82 says 

nothing is an offence which is done by a child under seven years of age and Section 83 says that 

nothing is an offence which is done by a child above seven years of age and under twelve, who 

has not attained sufficient maturity of understanding to judge of the nature and consequences of 

his conduct on that occasion. These sections are laid down keeping in mind the mental 

component of the child and to ensure that though this happens they have the facility for a 

rehabilitation home where they would be provided utmost care and be taken care of by the staff 

employed in the best way possible. Even in the Juvenile Justice Act of 2015, there are provisions 

laid down for the same, Section 42 of this Act emphasizes that a penalty along with one year 

imprisonment of fine of not less than Rs 1 Laky will be the burden of amount for the non-

registration of a Child Care Institution. This Section emphasizes on the registration of the 

Institution but not on the lack of effective working of these institutions. The State Government, 

through Section 49 of the Act is directed to set up at least one Place of Safety for placing 

children who have committed a heinous offence. Section 2(19) talks about the Children’s home, 

which should be established in every district by the State Government, either by a voluntary or 

non-voluntary organization. Though there are directions for the same not all districts have 

implemented the same so there is no effective implementation for the same. Even Section 2(21) 

talks about the childcare institution and the implementation of the same through children home, 

open shelter, and specialized adoption agency as well which provides for providing care and 

protection to children.   
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The importance of rehabilitation and social re-integration stands out only if the 

objective of the Juvenile Justice Act, which is to foster restorative justice, is appreciated. It was 

given in the case of Exploitation of Children in Orphanage v Union of India &amp, wherein 

there cannot be any meaningful rehabilitation, particularly of a child in strife with law who is a 

child needing care and protection except if the fundamental components and standards of 

remedial equity are perceived and looked upon.4Section 46 provides for after care of children 

leaving childcare institution. It obligates the State government to prepare a programmed 

for children who have to leave Child Care Institutions on attaining eighteen years of age by 

providing for their education, giving them work abilities and position just as giving them spots to 

remain to encourage their re-joining into the standard of society. One of the entries made 

concerning Child Care Institutions was that District Legal Services Authorities may make 

unscheduled visits to them to determine whether they are in fact functioning as they should. 5 

 

The International Law also specifies about the Child Care Institutions, which is 

also given in the UN Convention on the Right of child, 1989, which is based solely on the 

substantive rights its forward the granting and implementation of rights in peacetime, but also 

the treatment of 

Children in situations of armed conflict. It also talks about the rights of vulnerable 

children like refugees to special protection which is given in the articles 20 and 22. Even the 

International Covenant on Civil and Political Rights talks about the procedures for children must 

take account of their age and promoting their rehabilitation through Article 14 (4). Apart from 

this even the children in conflict with law have special treatment, consistent with their dignity 

and worth, which reinforces their respect for the rights and freedoms of other which is given in 

                                                             
4Re: ExploiOf Chiln.Inj Orph.In v Union of India &amp; Ors, Writ Petition (Criminal) No. 102 of 2007 
5 Sampurna Behrua vs Union of India,2018, Writ Petition (Civil) No 473 OF 2005 
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Article17 (1) and it also talks about the aim of trial and sanctions is the rehabilitation and social 

re-integration of children in conflict with the law Article 17 (3). The same is also given in the 

Arab Charter on Human Rights which also mentions about the children in conflict with law have 

the right to protection, development, well-being, dignity, and freedom and to have their best 

interests considered which is given in Article 33(3) of the same. 

 

V. RESULTS AND FINDINGS 
 

The place of safety is nothing but an institutional mechanism in the Juvenile 

Justice System that provides for a safe place of stay for a particular category of children that is 

children who are in conflict with law, these are children who have either committed a certain 

offence or are in particular age group for the same or regarding whom it is perceived that they 

will not be suitable for any other existing residential arrangement, as it is not in their best 

interest. There are a lot of children in this country who lack the stability of home and family. 

These not only include abandoned and orphans but also the surrendered and trafficked children 

as well. These children need care and protection and are henceforth why, placed in childcare 

institutions such as children’s homes, observation homes, and places of safety. Children in need 

of care and protection include children who are abandoned, homeless, orphans, and children 

subjected to beggary, human trafficking etc. The objective of the provisions laid down seem to 

be for the benefit of the children but over the year’s certain fallacies in the implementation of 

these laws has been put forth before the court of law, as it has not improved the conditions of 

the children who are subject to this facility under this Act. 
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In the media, as well there have been reports of widespread abuse and 

exploitation of children in few childcare institutions. This not just impacts the children in such 

institutions but also damages the outlook of childcare institutions as a whole, which in turn 

contributes as a reason for the Government to shut down these institutions, and makes the 

donors think twice about supporting such institution because of the fear of their reputation. 

Systemic abuse can be prevented by creating a culture where it is deemed as unacceptable within 

the institution as well as bringing in a written code of conduct for staff and visitors, awareness 

training amongst the staff, and children, in order to create possible  ways to create such a culture 

and further measures include empowering the children through life skills training and formation 

of child committees. Inculcating the system of Regular visits by partner nonprofits and 

counselors can also reinforce a culture of safety. 

 

Children exposed to institutional care do not receive the type of nurturing 

environment that is needed for normal growth and healthy psychological development and 

according to the report, only 46.7 per cent of the homes had adequate number of caregivers per 

child and a dismal 28.7 percent centers were able to tend to inmates showing signs of hunger or 

illness.6Children also have the right to participate and freely express their views and it is an 

obligation to listen to their views. It is important to look into the needs of these children in the 

institutions., wherein the children usually tend to express their feelings in a safe environment 

which clearly seems to be lacking here.  

 

Recent incidents across the country have established that sexual, physical, and 

emotional abuse of children is rampant, and more attention needs to be given to such areas. 

                                                             
6Asha Bajpai, Childcare institutions in India are in dire need of reforms, DNA, 16/01/2019, 
http://dnai.in/fT7U 

 

http://dnai.in/fT7U
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Children feel powerless, angry, frightened, and lonely. The trauma of abuse lasts for a lifetime if 

the process of healing is not effective enough fort the children to overcome it. The process of 

healing from such a trauma is the responsibility of the management and staff.  Unfortunately, in 

a majority of these childcare institutions, there is zero awareness regarding the same and another 

issue of concern is the child’s right to an identity and children should also be given proper names 

and identity documents. Not known should not be mentioned on these documents, as it leads to 

their stigmatization.   

 

There is a growing global consensus as well on the need to promote family-based 

alternatives to institutional care for children. The view of the Government officials is more 

technical rather than based on the issues on ground. Each of the dimensions should be carefully 

understood and a decision can be taken up imbibing from these and taking the Child Care 

Institutions functionaries considering the fact that they are the ones who deliver the services to 

the most vulnerable group that is the children and this that the law should be implemented 

considering the practical dimensions and the Government should ensure necessary measures to 

overcome further issues on this legislation, which ensures the worth, dignity and protection of 

every child.7 

 

VI. CONCLUSION 
 

 

                                                             
7Nanditha.P. J, Elna Joseph, Francina P. X. and Sonny Jose Challenges and Prospects of Child 
Care Institutions in Kerala, Vol. 14, Issue-1, June 2018, https://bcmcollege.ac.in/wp- 
content/uploads/2018/12/6-Challenges-and-Prospects-of-Child-Care-Institutions-in-Kerala.pdf 
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Though these institutions have been set up for the benefit of the juveniles, and 

there are many laws in the International, Municipal sphere as well as in the Constitution of India 

that point out for the provisions given for the benefit of the children who require the need, care, 

and protection there are surveys that clearly point out as to how they have not been extremely 

helpful for the child, and one of such survey was conducted by the Child line India Foundation 

and National Commission for Protection of Child Rights, wherein about 9,589 childcare 

institutions we resurveyed and the results indicated that the standard of these childcare facilities 

were not satisfactory as the facilities provided to children like individual bedding, proper 

nutrition, the hygiene and maintenance of these institutions were also not satisfactory, which 

shows a failure in even providing the basic services to the children residing there. Not just this, it 

also showed a lack of the grievance redressed mechanism because of which there were no 

options available to the children to express their views or concerns to the appropriate authorities. 

Shortage of staff both as per the norm and as per the sanctions were noticed in these 

institutions. Physical infrastructure, limitations found in respect to financial transparency is not 

adherence to the provisions laid down under this act is few of the other failures of these 

Institutions. Deprivation of liberty throughout the period of stay in a Childcare Institution be it 

an observational home or a Special Home will not achieve reformation of children effectively, 

unless it is accompanied by a process wherein the children begin to take accountability for them 

own actions and find ways in which they can help to repair the harm that they have caused. 

Taking accountability also helps the offenders to come in terms with what they have done and to 

accept it and to find ways to repair the harm that they have caused and accept themselves. Not 

just this, it also helps them to find purpose and move forward with their lives and avoid crime in 

the future 
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Hence, it can be said that though there are provisions for the implementation of 

childcare institutions, these have not been proved satisfactory and have deemed to be inadequate 

in meeting the needs mentioned in Section 2(21) of the Juvenile Justice Act, 2015. Hence, 

though there are judicial pronouncements made on the same there needs to be accountability 

factor laid down as not althea States have these institutions set up to rehabilitate children. 

Keeping in mind that the judgement was given by the Supreme Court and that it does have a 

binding value yet, not all the states have adhered to the directions and rules laid down, and even 

if the States have implemented the same there has not been effective implementation of the 

same as stated above.8 

 

 

    

 

                                                             
8Objectives and approach of Child Care Institutions, 03/06/2016, 
https://www.vikaspedia.in/education/child-rights/living-conditions-in-institutions-for-children- 
in-conflict-with-law/objectives-and-approach-of-child-care-institutions 

 


	I. INTRODUCTION
	II. RESEARCH QUESTION
	III. CHILD CARE INSTITUTIONS: THE IMPLEMENTATION
	IV. WHAT DOES THE LAW SAY?
	V. RESULTS AND FINDINGS
	VI. CONCLUSION

