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ABSTRACT 

 

                   In the growing era of digitalisation and globalisation the need of the hour is to protect the interests of general 

public from various corporate scams happening in India. This paper explains the origin and legal implications of the 

Whistle-blower policy and corporate governance. The various attempts made by the confederation of Indian Industries on 

norms of corporate governance were later incorporated by SEBI within their listing agreement. Later compare the United 

States perspective and Indian scenario regarding the same. Further, there is still no comprehensive whistle blower law in 

India. But SEBI included voluntary guidelines in 2003 with an amendment to Clause 49 of the listing agreement. The 

Clause 49 has given option for the company as to whether the policy has to be introduced or not (diluted- non mandatory 

clause).  This was incorporated based on the N.R Narayana Murthy report.  

Companies Act being the mother of corporate sector has no clear provision which talks about whistleblowers and their 

protection. It is silent on that aspect. And also Indian Corporate Governance cannot be treated as mere Corporate Social 

Responsibility. It should be a mandatory provision and necessary safeguards have to be provided. Not only Directors or 

auditors are liable for the growth of company but also employees and other stakeholders 

                                                             
* NLU, Visakhapatnam 
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I. INTRODUCTION 
 

“Did you ever expect a corporation to have a conscience, when it has no soul to be damned, and nobody to 

be kicked?” 

                                               – Edward, First Baron Thurlow (1731-1806) 

Our country has to most number of companies in the world so is greater the economic 

risk in the financial markets. More than 1000 listed companies have forged their accounts this 

was seen in the study ‘Early Warning Signals of Corporate frauds’ did by India Forensic 

Consultancy Services. [ICS] and also stated that Satyam scam was one such corporate frauds 

which was reported there are many which left unreported.  
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This makes us realise that there is an urgent need of norms of corporate governance 

mechanism and stringent laws who can regulate these corporate entities in India. These 

mechanisms would protect the interests of stakeholders and as well as the companies interests.1 

The principle on corporate governance was explained by the Birla Committee as follows:  

The most important object of corporate governance is concerned with the interest value of 

shareholder and other stakeholders also. It also recognised three key elements of corporate 

governance first being accountability second transparency third treating the stakeholders equally.2  

Moreover the Cadbury Committee on Financial Aspects of Corporate Governance also 

referred and explained Corporate Governance Mechanism. It elaborated that it is a mechanism 

by which corporate entities are controlled. It’s the duty of shareholders to appoint directors and 

auditors and explain them the corporate governance mechanism efficiently. Whereas the role of 

board is understand corporate aim and management of corporate business. They are regulated by 

various laws and also by shareholders action in general meeting.3  

 

The first safeguard of corporate governance is accountability of directors to shareholders 

and the company as a whole. There is a fiduciary relationship between the shareholders and the 

corporate entity. The welfare of the company is welfare of shareholders. Other safeguards are 

mentioned in Companies Act and other Common Law Doctrines.4  

 

The Capro’s case aroused two misapprehensions: Firstly, the accuracy of accounts is 

based on the audit report. Secondly, anyone can rely on the report to check and sue auditors if any 

                                                             
1 Subhoda Banerjee, Corporate Governance through Whistle blowing, [2017] 85 taxmann.com 69. (Article)  
2 Patrick Gitau, The Pillars of Good Corporate Governance, LINKEDIN (Jul. 27, 2015), 

https://www.linkedin.com /pulse/pillars-good-corporate-governance-patrick. 
3 Sir Adrian Cadbury, UK, Commission Report: Corporate Governance (1992). 
4 Alexandrea Roman, The Three Pillars of Corporate Governance, CONVENE (Jan. 30, 2014), https://www.az 

eusconvene.com/the-three-pillars-of-corporate-governance/. 
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negligence observed. The Capro’s Case also held that it was not the responsibility of 

shareholders or future investors if there is any negligent activity done by auditors. The 

requirement of audit report of public companies under the Companies Act 1985 was only to 

enable shareholders’ right in general meeting and anything related to future investments in 

companies.5 

Also in the case of Ultra mares Corporation V. Touche Lord Denning quoted CJ Cardozo’ s 

phrase and held that there is no responsibility with regard to  the liability of an indefinite amount 

for an indefinite time and class.  

Therefore there is a requirement of independent complaint organisation in the 

companies who duly reports and check malpractices if any against the shareholders, third parties 

or general public.  This mechanism also becomes a basic principle of Corporate Governance.6  

Since the reporting of fake complaints and non mandatory provision to establish a 

mechanism are twofold sides. So in 2010 the Public Interest Disclosure (Protection of 

Informers) Bill, 2010 also known as Whistleblower Bill was introduced to balance between the 

employees reporting and preventing harassment to general public.  

But the companies Bill, 2009 will take in the corporate angle of whistle blowing.  The 

employees should approach central or state vigilance commission. The complaint should include 

name and accurate address for genuineness of the complaint. The complaint cannot be made 

when the subject matter is already decided by court, when an inquiry is going on, when the 

complaint is being recognized more than 5 years from when the offences being committed.  

                                                             
5Dr.Jamshed J. Irani, Report on Company Law 2 (2005).  
6 A.C. Fernando, Business Ethics and Corporate Governance, 1st edition, 2009. 



  
   

LA  

SENATUS SCRIPTORS 
LAW JOURNAL 
VOLUME 3: ISSUE 1   

December-February, 2021                                    (O)ISSN 2582 6638 

 
 

 
 

www.lasenatusscriptors.com  

P
ag

e
6

 

II. CORPORATE GOVERNANCE  

 
The term governance derived from Latin term ‘guberanre’ which means ‘to steer’. So this 

actually means it is a mechanism which checks that right things are done in right way. Sir Milton 

Friedman also defined corporate governance but the definition is operational in nature. Sir 

opined it as: "corporate governance is to conduct the business in accordance with the owner's or shareholders' 

desires, which generally will be to make as much money as possible, while confirming to the basic rules of the society 

embodied in law and local customs." 

A comprehensive definition was given by OECD where in it is a system through which 

entities are controlled and managed. There are three pillars of corporate governance namely 

transparency, accountability and fairness.  

Firstly, the transparency principle indicates about company being crystal clear about their 

actions and functions to outside world.  There is a need to have proper disclosure and 

compliance mechanism. Secondly, the accountability principle is where management is answerable 

to the board of directors and BOD is answerable to the Shareholders of the company. Greater 

accountability has a great responsibility that comes in with no dishonest acts. Thirdly, the fairness 

principle states that there should be no discrimination or no violation of rules and regulations of 

the company.7  

 

Corporate governance elaborates principles as to how a company is governed and by 

how a director of the company adds transparency, value and accountability with stakeholders and 

community. There is always a requirement of good standards of corporate governance to hold 

                                                             
7 Poonam Rajharia and Dr. Bhawana Sharma, Corporate Governance in India, Evolution, Issues and Challenges for 

the future, 2(12) IJSRM, (2014). 
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economic growth and stability.  For corporate entity to excel needs to concentrate both on 

economical and social scenario. 

 

 There is a need to be loyal to their producers, shareholders and customers. The 

whistleblower policy would be an efficient tool for corporate governance which effect both 

society and corporation.8  

 

The authority that is looking into the corporate governance for many years is the 

confederation of Indian Industry.   

Report titled “Desirable Corporate Governance: A Code” provided various voluntary 

recommendations on Corporate Governance in India. And these codes were subsequently 

incorporated in SEBI’s Kumar Mangalam Birla Committee Report and then SEBI’s Circular in 

2003 amended Clause 49 in listing agreement.9 

 

In 2014 amendment to Clause 49 of the agreement made implementation of the policy to 

listed companies. And SEBI issued directives to all the companies to report fraud by employees 

and directors. And further mandated auditors and independent directors to report frauds and 

ensure that the mechanism is functional. The Whistleblower policy is adopted by many 

companies for various reasons such as to detect unlawful activity, misconducts, retaliations and 

dishonest behaviours.10  

 
                                                             
8 CR Rajan, A Critical Review of Corporate Governance in India, 3(6) IJBARR, 85(2014). 

9 Parvesh Chahal, SEBI amends equity listing agreement; put strict controls on related party transactions, 
[2014] 48 taxmann.com 257 (Article), August 4, 2014. 

10 Karn Marwaha, ‘exclusion of private sector from the ambit of Whistle Blower Protection Act, 2011: 
critical analysis’ (2015) 1 Law and Society 270. 

http://taxmann.com/
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For example, the Heritage Food (India) Limited Whistle blower Policy talks about the 

opportunities the employees have their access to Audit Committee and also control ethics and 

compliance. Further Wipro Company adopted Ombudsman process policy for the same. It 

protects the whistleblowers from any discrimination or harassment. Many substantial policies are 

adopted by the companies but there is no such substantial legislation on it.  Two illustrations in 

private sectors who makes us realises that they too have role in public life and are required to 

adopted these policy in their companies.  

 

First, Enron woman Sherron Watkins who was the Vice president in Finance exposed 

the employer and the auditor of the company.  

Second, Dinesh Thakur working in Ranbaxy Laboratories in USA revealed the unhygienic 

conditions used by the company and 500 million penalty imposed by the government.  

 

The Whistleblowers Protection Act, 2011 excluded private sector from the act. This act 

establishes mechanism to receive complaints and provide measures with regard to same. Also a 

committee was constituted under the chairmanship of Jayanthi Natarajan to deal with the bill of 

2010.  The committee heard the stakeholders/NGOs and gave grievances.  In 2007 the 2nd 

Administrative Reforms Commission also recommended to incorporated private sector n to the 

act.  Also in 2009 the OECD Anti-bribery Recommendation also calls for the same.    

 

III. WHISTLE BLOWER POLICY  
 

The concept of whistleblower was derived from the English police officers known as 

Bobbies who used to whistle if any suspicious activities are seen. Oxford Advanced Learner’s 
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Dictionary defines Whistleblower as a person who reports about any wrong or illegal activity to 

the audit committee.  

 

The word Whistleblower was first articulated by J. Doggett in Winters V. Houston Chronicle 

Public Company.11 It was based on the practise of English Bobbies who used to blow whistles 

when any crime occurred.  The whistle would inform both the law officers and public at large. 

Jeffrey Wigand is one such example involved in Big Tobacco Scandal revealing the uses of 

cigarettes.    

 

In layman’s language it is an act of reporting any wrongdoing happening to other internal 

or external parties. Internal when informs within the organisations.    

And turns external Whistleblower when goes to media agencies. This policy was 

expected to change the modern scenario. The whistleblowers where normal people who had 

strong professional conscience and are committed members of the organisation.  

Whistleblowers have an extended role and have to self sacrifice for common good and 

welfare of the society. They are confronted with moral and ethical dilemmas and are often 

humiliated by the governing organisation. There is a need of implementation of whistleblower 

policy in India.12  

 

Corporate Governance is not just about having procedure and regulations but it also 

talks about implementation of good governance. Whistleblower is an action where in if any 

illegal practices are observed in the company then the person who observes can report it to the 

organisation i.e. the one that makes the protected disclosures.13  

                                                             
11 795 SW 2d 723, 727 (Tex 1990) 
12R. Balakrishnan, Whistle Blowing, [2006] 70 SCL 13 (MAG.) 
13 S. Venugopalan, Whistle Blower Policy, [2006] 65 SCL 196 (MAG.) 

file:///C:/Users/hp/Downloads/fileopen.aspx
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In India it is articulated as Public Interest Disclosure. It is defined as Specific disclosure 

by a person involved in criminal activities, danger to general public or enterprises. The 

understanding of Whistle Blower Policy gained importance because of the two scams namely 

Enron and Worldcom. The two important women’s who uncovered these corporate scandals in 

United States are Sheron Watkins and Cynthia Cooper.  

 

Comparing to it in India it was after the controversial murder of Satyendra Dubey who 

wrote a letter to Prime Minister exposing the corruption involved in Golden Quadrilateral 

Highway Construction Project. And also Dinseh Thakur, who exposed Ranbaxy company 

matter.  

 

One such example would be reliance Infocomm’s overseas services in the United States. 

Akhil Gupta had already warned the management about the foul happening. After the 

investigation by communication ministry there was a penalty imposed against the company of 

Rs. 500 crore and a case of criminal conspiracy against the CEO of the company and other 

senior officials. Hence, these circumstances make us realise the need of Whistleblower Policy in 

India.  

Internal whistle blowing is reporting about the wrongdoing to the senior officials of the 

organisations. But with regard to external whistle blowing it is reveal and reported to outsiders 

such as media or any law enforcement agencies.  Internal whistle blowing helps and is good for 

the organisation. But External Whistle blowing will harm the organisation’s reputation. 

Whistleblowers are different from informers. Informants are involved in the offence and are 

liable it is different in liability aspect. Also the blowers receive no remuneration for reporting the 

frauds. The social perception about whistleblowers as a policy cannot change the mindset of 
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people. Many people (employees) don’t consider whistle blowing because of fear and that it will 

affect their work place environment.14  

 

The Process of Whistle Blowing:  First raised by an employee and informed to 

Ombudsman to conduct the initial enquiry [Legal Adviser / Member of the Audit Committee/ 

Compliance Officer].  

 

If the result in the enquiry is insignificant then should dismiss the proceedings by stating 

it as a frivolous complaint. And if it is a genuine complaint then there should be appointment of 

an enquiry committee which will further do investigations. After the investigations action has to 

be taken based on the case against the wrongdoer.15 

IV. THE US SCENARIO 
 

This concept was first stated in the False Claims Act, 1863 a century ago. It enabled 

financial rewards to the person who reported the wrongdoer to the government. The act 

elaborated that the whistleblower can take up 30% proceeds in the legal proceedings. These 

regulations made billions of recovery to the government till 1986. The major problem was that in 

the need of incentives there were many frivolous claims reported by Whistleblowers. These were 

also regulated by the act by providing penalties to such bogus Blowers. 16   

 

                                                             
14 Karn Marwaha, (2017), Corporate governance and whistle blowing in India: promises or reality? 

International Journal of Law and Management, Vol. 59 Issue 3. 
15 Sudheendhra Putty, Whistle Blower Policy - An Analysis, [2006] 5 CAT 953. 
16 Adhiraj Gupta & Ridhimma Khurana, Principles and Visions of the Audit Committee as a Whistle-

Blower: A Review of the Sarbanes Oxley Act and Whistle-Blower Protection Policy in India, 7 NUALS L.J. 60 
(2013). 
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Later, Whistle Blower Protection Act of 1989 [amended in the year 1999] came into 

picture. The aim of the act was to protect federal employees. Further in 2007 the Whistle Blower 

Enhanced Protection Act was approved and enacted by House of Representative.  

 

The norms on corporate governance were introduced in federal securities laws such as 

the Sarbanes-Oxley (SOX) Act, 2002 by congress. It included Substantive corporate governance 

by explicitly stating legislative directives of SEC regulations which were before under the domain 

of states jurisdiction. Whistleblower as legislative canon of Corporate Governance changed the 

attitude of companies towards offences.  

 

Section 806 of the act protects the Whistleblowers from any retaliation and provides 

relief in the form of compensatory damages, fees, litigations costs etc.  Further in Section 301 

gives the authority to the audit committee to report and track the frauds anonymously.  

And section 1107 widens the scope of definition of whistle blowers stating that it 

extends to any person who informs a wrongdoing/ violation to the officer. The punishment 

prescribed under this act is fine and imprisonment up to 10 years.17  

 

The Corporate Criminal Fraud and Accountability Act, 2002 also provides for protection 

of whistleblowers from civil action and damages. The whistle blower policy is well established 

mechanism in United States. The Department of Labour [DOL] is informed to complete the 

investigations within 180 days. The whistleblowers are allowed to select whether to be 

adjudicated with DOL or conduct de novo trial. They are allowed to get damages and costs.18 

 

                                                             
17Ibid. 
18 ‘Directors and Corporate Governance’ by Sri R. Rajagopalan published by Company Law Institute of 

India (P.) Ltd, 2002.  
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V. THE INDIAN SCENARIO 
 

In 179th law Commission Report the CVC requested the commission in 1999 to have a 

legislation named ‘The Public Interest Disclosure (Protection of Informers) Bill, 2002’ to 

encourage reporting of malpractices. The Veerappa Moily Commission on ARC also 

recommended conjunction of Freedom of Information act and whistleblower policy for 

transparency and good governance in the country. The Satyendra Dubey case created pressure 

on the Supreme Court and Government to enact the pending act in 2004.19 

In India it all started in 1990 after globalisation and liberalisation there was a need for 

accountability and protection of investors after entry of Foreign Direct Investment, MNC in the 

Country.  

In 1996 the first initiative was taken by Confederation of Indian Industries on Corporate 

Governance. The aim was to implement a code for corporate governance in Indian corporate 

entities in all sectors including public, private, banks.  

 

The code was more inclined towards listed companies because these companies involved 

public money and should be held more accountable and value oriented. The authority was given 

to shareholders and creditors because employees, workers, trade unions in companies were 

somehow protected under Indian Labour Legislations. Therefore there was a requirement to 

protect the rights of Shareholders and Creditors.20   

 

The code stated about the reporting of internal audit on theft, dishonesty to the 

directors. After the murder of Satyendra Dubey the Whistleblower Policy a mandatory 

                                                             
19 S. Venugopalan, Whistle Blower Policy, [2006] 65 SCL 196 (MAG.)  
20 Vijay Kumar Singh, Whistle Blowers Policy Challenges and Solutions for India with Special Reference to 

Corporate Governance, 3 GNLU J.L. DEV. & POL. 5 (2013).  
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recommendation in Narayan Murthy Committee report was included by amending clause 49 of 

SEBI’s Listing Agreement enforced in April, 2005.21    

 

In case of any malpractice observed in the company then the person can directly 

approach the Audit committee with regard to same. [Personal Access given in misconduct 

matters] The whistleblowers are to be protected from unlawful termination.  A report on 

corporate governance is required to prepared and submitted annually. Basically the company 

would give access to employees to report any happenings, frauds, misconducts. And also will 

help to protect them was one of the non mandatory recommendations.  

Also the Law Commission Report came up with a bill on Protection of Whistleblowers 

which is pending in Rajya Sabha in 2006 and a vigilance commissioner undertaken the authority 

to register complains regarding corruption and mismanagements in the government. In the bill 

the definition of whistleblower is ambiguous in nature. It defined it as “any individual making a 

public interest disclosure.” It is suggested that there should be more specific definition to the 

term to avoid confusion and injustice.  

 

The second loophole in the bill was regarding the jurisdiction matter that whether the 

corporate crimes committed outside India can be governed under this act. For this Clause 43 B 

(2) of UK Public Interest Disclosure Act gives exclusive jurisdiction no matter where it occurred 

and which law should be applicable. Also, in Limited Liability Partnership Act, 2008 the concept 

of Whistleblower is explained. It also waives or reduces the penalty of the whistleblower if he 

provides useful information.22  

 

                                                             
21Arpit Lahoti, Sherry Shukla, Mapping the Evolution and Relevance of The Principle 

of Corporate Governance: An Analytical View, [2020] 116 taxmann.com 841 (Article), June 3, 2020. 
22 Subhoda Banerjee, Corporate Governance through Whistle blowing, [2017] 85 taxmann.com 69 (Article)  
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The whistleblower policy is an antitrust compliance mechanism which reflects corporate 

governance. The policy was not mandatory in India as stated in Kumar Mangalam Birla 

Committee Report till 1993. In 2003 the Naryana Murthy Committee first suggested to have this 

policy as a tool for corporate governance.23  

 

This was about internal whistle blowing where in the blower who observed unethical 

practices have to approach the Audit Committee. All the employees are informed and are 

protected under this policy.   

MCA have issued guidelines in 2009 voluntarily to have mechanism for employees to 

report and approach in case of frauds.   

Later, the Clause 49 in the listing Agreement adopted the Whistleblower Policy based on 

Murthy’s recommendations. 24 Not only in Clause 49 of the listing agreement but also Companies 

Act had in 2013 included whistleblower policy as a vigil safeguard. Clause 49 mandates only the 

listed companies but the new act of 2013 included unlisted companies also to recognise 

safeguards to solve problems of directors and the employees of the company.  

 

Chapter XII of Companies (Meetings of Board and its Powers) Rules, 2014 mandates 

every company who accepts deposits more than 50 Crores to set up mechanisms.25 § 177 of the 

2013 Act talks about the constitution of the Audit Committee and procedure that is to be 

followed in the interest of stakeholders and the company. Under § 177(9) the companies are 

required to establish vigil mechanism who looks into the improper conducts.26 

                                                             
23 Anushree Agrawal, Whistleblower Policy, [2012] 17 taxmann.com 152 (Article) 
24 Sahithya Muralidharan & Chaitanyra Deshpande, Scope for Intersection between Antitrust Laws and 

Corporate Governance Principles vis-a-vis Cartels Deterrence in India, 9 NUJS L. REV. 93 (2016). 
25Om Prakash Choudhary, Corporate Governance through Various New Tools, [2016] 67 taxmann.com 33 

(Article), August 25, 2015.  
26Ibid. 
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VI. LEGAL IMPLICATIONS OF THE DILUTION 
OF THE WHISTLE-BLOWER POLICY 

 

The main drawback for not implementation of this whistleblower clause in India was 

because it was silent on the aspect of evidences and various procedural technical points. Also any 

such clause would lead to a lot of fake complaints before the audit committee, but this burden is 

less important when compared to the interests of shareholders. There can be measures and 

safeguards to overcome bogus complaints for that.  

But completely disregarding the policy would lead to injustice to the employees. Same 

scenario can be seen in India with PILs where malicious petitions are filled before the Supreme 

Court of India.  

Also the doctrine of Indoor management would aid the directors from indulging in 

corporate offences. Also, in a Madras High Court Judgment the court held that 

lenders/employees of a corporate entity cannot investigate the acts of the directors. Thus there is 

a need of Whistleblower Policy to avoid such aids to the directors.   

 

Further, in case of Garcetti V. Ceballos the court held that whistleblower cannot make 

mere statements when in the scope of employment. United States disregarded this judgment by 

enhancing Whistle-blower Protection Enhancement Act, 2007. Whereas in India there is no such 

legislation and this judgment is used in pari materia to defend the discriminator actions of the 

corporate entities towards Whistleblowers. Mostly the argument that these whistleblowers will 

harass management is disregarded because most of the blowers are high valued members of the 

company.  
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VII. CONCLUSION AND SUGGESTIONS 
 

Due to theories like Separate Legal Entities, separation of Power between directors and 

shareholders, their fiduciary relationship with the entity gave a lot of leverage to directors to 

commit corporate scandals and one such readily available counter of Indoor Management helps 

them to escape the liability. The only remedy available for shareholders and other public at large 

would be by having norms on corporate governance. With the growing number of scams in 

India one being the Satyam Scam there is a need for more ethical standard of governance and 

safeguards.  

Also, The Whistleblower Policy is one of the elements of corporate governance even if it 

is a non mandatory clause in the agreement. If a company does not implicate these provisions 

then this is would somehow affect the company as a whole. A fraud committed by the directors 

is disadvantageous to the company’s market value. And also a clear definition of Whistleblower, 

clear non retaliation clauses and procedure should be informed both to the employees and 

general public at large. In India many corporate companies have themselves started to form 

Whistleblower Policies in their companies.27  

 

Because this policy would help in checking and reporting scams and protect the interests 

of investors. The fake complaint by certain whistleblower can be solved by imposing heavy 

penalties and fine. An effective WBP will enable and empower the whistleblowers to report the 

scams to the management authority without any fear and detect the wrongdoings.  

 

These WBP are made with the objective of public policy motive and to encourage 

accountability concepts. Companies Act being the mother of corporate sector has no clear 

                                                             
27Varun Bhat, Corporate Governance in India: Past, Present, and Suggestions for the Future, 92 IOWA L. 

REV. 1429 (2007).   
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provision which talks about whistleblowers and their protection. It is silent on that aspect. And 

also Indian Corporate Governance cannot be treated as mere Corporate Social Responsibility. It 

should be a mandatory provision and necessary safeguards have to be provided. Not only 

Directors or auditors are liable for the growth of company but also employees and other 

stakeholders. 28 

“WBP is like a rapier - a double-edged sword and it requires a proper balance.” 
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