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ABSTRACT 

Various legislations such as Scheduled Tribes and Other Traditional Forest Dwellers 
(Recognition of Forest Rights) Act, 2006, Right to Fair Compensation and Transparency in Land Acquisition, 
Rehabilitation and Resettlement Act, 2013 and the Panchayat (Extension to Scheduled Areas) Act 1996, have now the 
been enacted to protect the adivasis from the atrocities committed by the state and mining lobby. Despite such various 
legislations and constitutional provisions such as Article 21 of the Constitution of India, the tribal population continues to 
suffer because of the mining activities that are carried out excessively ignoring the rights of the Adivasis. Mining is a 
necessary evil but there is an urgent need to protect the indigenous population from the atrocities of the mining mafia. A huge 
gap exists between the actual legal instruments and its implementation in real world, the Judiciary has to be more ecocentric 
in its approach.The research paper aims to examine the conflict between mining industry and the tribal laws in India. It 
examines how the identity of the tribals revolve around their lands which are considered nothing more than resources for 
mineral extraction by the mining industries. It also throws light on various legislations which have been enforced by the 
Parliament to provide and protect various rights to the tribals over their natively occupied land. Despite these legislations 
there has been violation of adivasis’ rights such as violation of right to live, right to usage, right to free, informed and prior 
consent, rights of ownership over the minerals in the land they live. It also analyzes the approach of Indian Judiciary in cases 
dealing with the dichotomy between mining industry and the tribal laws. It also examines the principle of sustainable 
development as a way to resolve this conflict to some extent. 
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I. INTRODUCTION 

Indian judiciary has played an active and major role in shaping the environmental 
law jurisprudence majorly revolving around the environmental rights. The Courts in India have, 
in a plethora of cases, recognized various International conventions like Indigenous and Tribal 
Peoples Convention, 1989 and International Labour Convention No. 169and international 
principles such as inter-generational equity, sustainable development, polluter pay principle. 

However the Indian courts are now facing the dilemma of maintaining a balance 
between protection of environment and development activities on the other hand. It cannot be 
denied that development is the need of the hour but it is evident that since time immemorial it is 
the environment and the tribal population of our country that is paying a hefty cost for it. 
Mining activities are carried out extensively in our country. The tribals residing in the forests in 
the mineral rich states of India, where mining activities are carried out, have to face maximum 
victimization due to these mining activities. The Adivasis have been living in these forests since 
time immemorial and rehabilitation of those Adivasis due to mining activities carried there would 
lead to loss of cultural, social, spiritual and economic identity of the Adivasis.  

Though various legislations, policies and International instruments have been 
adopted, which will be disussed in the paper, to protect the rights of the rights of the tribals by 
indiscrimate land acquisition by the mining industries, yet the implementation of these legal 
instruments have always been a grave concern. Mining is a the need of the hour as it helps in 
development but it can’t be done at the cost of ignoring the tribal rights. A positive change can 
be seen in the Judiciary as they are now aiming for aecocentric approach from a anthropocentric 
approach. 
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This paper analyzes howland acquisition by the mining industry violates the 
tribes’ right to free and prior consent, alienation rights, mineral ownership rights, exclusion 
rights, right to usage and right to life guaranteed under Article 21 of the Constitution. 

II. RESEARCH QUESTIONS 

 What is the link between tribals and their natively occupied land? 

 Is right to free, prior and informed consent of the tribals been violated by right to 
development? 

 Whether the legal instruments are effective in safeguarding the rights of the adivasis? 

 Whether there is a need to shift the approach of the Judiciary from anthropocentric to 
ecocentric? 

III. LINK BETWEEN THE TRADITIONALLY 
OCCUPIED LAND AND THE TRIBALS 

The Preamble of United Nations Declaration on the Rights of Indigenous 
Peoples1 recognized the urgent need to respect and promote the inherent rights of indigenous 
peoples which derive from their political, economic and social structures and from their cultures, 
spiritual traditions, histories and philosophies, especially their rights to their lands, territories and 
resources. The identity of the tribals revolve around the land occupied by them as it forms an 
integral part of their social and cultural capital.2 The land, forests that they occupy is their main 
source and sometimes only source of livelihood and thus they are economically dependant on 
them for their existence. Besides, the adivasis have a lot of religious and spiritual value attached 
to their land and it is this cultural and religious legacy that they would want to pass on to their 
generations.3 

According to Article 13 of International LabourOrganiation (ILO) Convention 
169, States are required to honour and protect the plethora of values tribal people accord to the 
land they occupy. 

                                                             
1United Nations Declaration on the Rights of Indigenous Peoples, 2008  Preamble. 
2RukminiSen, Book Review: Legal Grounds: Natural Resources, Identity and the Law in Jharkhand,3 NUJS LAW 

REVIEW (2010). 
3JayanthaPerera, Land and Cultural Survival: The Communal Land Rights of Indigenous Peoples in Asia,  ASIAN 

DEVELOPMENT BANK  15-16 (2009). 
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The Supreme Court in Orrisa Mining Corporation Ldv. Ministry of Environment and 
Forest4 held that Article 25 and Article 26 of the Constitution of India are inherent in right to 
land for tribal people. In this case the DongriaKondh tribe of Niyamgiri Hills believed that 
Niyamgiri Hills was the sacred abode of NiyamRaju , a deity which their worshipped and argued 
that mining activities in that area interfered with their religious rights and land rights. The court 
upheld that mining activities in that area not only took away their livelihood that was based on 
agriculture but also their religious rights and hence mining was not allowed. 

Whether tribes can be considered as ‘Indigenous’ 

According to ILO Convention 169, “indigenous people as those who are the 
descendants of the inhabitants of a particular land, ‘at the time of conquest or colonization or 
the establishment of present state boundaries and who, irrespective of their legal status, retain 
some or all of their own social, economic, cultural and political institutions.”5Based on this 
definition the Supreme Court in Kailash v. State of Maharashtra6held that “thetheadivasis were 
indigenous people, since they were the descendants of the pre-Dravidian aborigines. The tribal 
population of India identify themselves as ‘adivasi’ which means ‘original inhabitants’ that 
ultimately means indigenous.” 

In Samatha v. State of Andhra Pradesh,7 it was held that land is the most important 
asset from which tribals derive their very existence, their cultural and social identity and their 
economic positionand recognized the right of tribals to their land and forests.  

Coming to the reality, Article 300A of the Constitution of India makes right to 
property a constitutional right and not fundamental right. It says that no person can be deprived 
of his property save by authority of law. Public purpose is one such condition where state can 
acquire private property of a person and by virtue of this provision adivasis’ lands are acquired 
for mining activities (public purpose).8 This indiscriminate land acquisition of adivasis’ land on 
such a large scale would deprive them of their identity which solely revolves around their land. 

                                                             
4(2013) 6 SCC 476 
5Indigenous and Tribal Peoples Convention, 1989(No. 169),art.1(1). 
6 (2011) 1 SCC 793 
7 (1997) 8 SCC 191 
8Ministry of Tribal Affairs, Report of the High Level Committee on Socioeconomic, Health and Educational 

Status of Tribal Communities of India, 253 (2014). 
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IV. LEGAL FRAMEWORK IN INDIA TO PROTECT THE 
RIGHTS OF TIBALS 

Adivasis have been the victims of land acquisition by the mining industry ever 
since colonial time. State used to acquire the land of the adivasis in the garb of ‘public purpose 
and eminent domain’ doctrine. The Supreme Court InChiranjitLalChowdhuri v. Union of India9 held 
that “the ‘Doctrine of Eminent Domain’ is the inherent right in every sovereign State to take and 
appropriate the private property belonging to an individual for public purpose even without the 
consent of the owner.” 

There was no requirement of the free and prior consent of the tribals before 
acquiring their lands.10 However, Indian Judiciary has now recognized the grave injustice and 
atrocities committed toward the tribals in the name of development and has urged the need to 
recognize the rights of the tribals. Owing to which the rights of indigenous people have been 
incorporated in Indian jurisprudence. Various legislations have been framed relying on 
international conventions such as ILO Convention No.169 and United Nations Declaration on 
Rights of Indigenous People   to safeguard the rights of the adivasis. 

A. CONSTITUTIONAL FRAMEWORK 

Article 244(1) of the Constitution of India states that the Scheduled 
area's and Scheduled Tribe's administration shall be in accordance with the provisions of the 
Fifth Schedule11and States of Assam, Meghalaya, Tripura and Mizoram will be under the 
governance of Sixth Schedule.12  

Special regulations apply to the tribal areas and general laws may also 
apply in modified form to the scheduled areas. The purpose of the fifth schedule is to maintain 
the social, economic, religious and cultural independence of the schedule area and effectively 
implement the regulations framed thereunder. Article 338-A of the Constitution provides for the 
establishment of the National Commission for Scheduled Castes and Scheduled Tribes to be 

                                                             
91950 SCR 869 
10The prevalence of these doctrines was seen in the Land Acquisition Act, 1894. This was the central 

legislation used by the State to forcibly acquire land 
11The Constitution of India, Sch. V Para 5(2).— The Governor may make regulation for the 

peace and good governance … (a) to prohibit or restrict the transfer of land by or amongst members of the 
Scheduled Tribes; and (b) regulate the allotment of land to members of Scheduled Tribes in such area 

12The Constitution of India, As per arts. 244(1) and 275(1), they are being governed as per Sch. VI of the 
Constitution 
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appointed by the President of India.Article 164(1) provides for the appointment of Minister 
for Tribal Welfare in various States to look after the welfare of tribals. The Union Government 
may issue directives to the States to frame schemes specified in such directives for the welfare of 
Scheduled Tribes in the State under  Article 339(2).  

Article 21-Mining activities affect the following rights of the tribals under Art. 21 
of the Indian Constitution.The Court inOlga Tellivs Bombay Municipal Corp13observed that right to 
livelihood is an important facet of right to life because no person can live without the means of 
living, i.e. means of livelihood. The Supreme Court in in Francis Coraliev. Administrator, Union 
Territory of Delhi14 observed that “The  right to life includes the right to live with human dignity  
and all that goes along with it namely, the bare  necessaries   of life such as adequate nutrition, 
clothing and shelter and facilities for reading, writing and expressing oneself in diverse forms, 
freely moving about and mixing and mingling  with fellow human beings.” 

On the question of relationship between ecology under Art. 21, the thinking of 
the Court is that since right to life is a Fundamental Right under Art. 21, and since the right to 
life connotes quality of life, a person has a right to the enjoyment of pollution free water and air 
to enjoy life fully.15In the case of M.C. Mehta v. Kamal Nath and Others16, the court said that certain 
common properties such as rivers sea shores, forests and the air were held by government in 
trusteeship for the free and uninterrupted use of the general public. 

The Hon’ble Supreme Court in the case of Karnataka Industrial Areas Development 
Board v C. Kenchappa17 held that the before the acquisition and development of land for industrial 
purpose, the consequent impact of the proposed development on the environment must be 
properly comprehended in order to ensure that the ecology and the environment are not gravely 
impaired in the process. 

The Supreme Court has emphasized in Vincent v. Union of India18 that a healthy 
body is the very foundation of all human activities and therefore right to health is a fundamental 
right inherent under Article 21 of the Constitution.Adivasis are the worst affected he worst 
affected due to mining activities. Agriculture and forest produce are the major source of 
livelihood for the tribals but vast areas of land have been rendered completely barren and 

                                                             
13AIR 1986 SC 180 
14AIR 1981  SC 746 
15Sushanta Tagore v. Union of India, (2005) 3 SCC 16  
16 AIR 1987 SC 965 
17AIR 2006 SC 2038. 
18AIR 1987 SC 990 
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unproductive due to mining activities. Mining in forested region has led to deforestation and 
erosion.19 Wastes generated from mining activities cause water and air pollution. Mining wastes 
are dumped into rivers, streams, they enter into nearby water resources by being carried away by 
rain water. Mineral dust  and toxic fumes are released into the atmosphere.is a pervasive feature 
of all mining areas. Air and water pollution in mining areas causesvarious harm to human 
health.20 

Article 25 and Article 26 – As was seen in the Niyamgiri Hills21case, the 
DongriaKondh tribe of Niyamgiri Hills believed that Niyamgiri Hills was the sacred abode of 
NiyamRaju and due to the mining activities carried out in that area, the religious and spiritual 
sentiments of the tribe would be  grossly undermined. In this case the court relied on  ILO 
Resolution 1989, Resolution No. 169, which recognizes and gives protection to cultural, religious 
and spiritual beliefs and practices of the tribals, and Article 25 and Article 26 of the Indian 
Constitution which “guarantees to every citizen the right to freely profess, propagate and 
practice religion” and the right to manage its own religious affairs respectively. Various 
legislations were also relied on by the Supreme Court in this case which would be discussed 
further in the paper. However the religious practices of the tribals would be given  protection 
under Article 25 and Article 26 of the Constitution, only if such practices are  an “integral part of 
the religion” of the tribals. The case of TilkayatShriGovindlaljiMaharajv. State of 
Rajasthan22envisaged that,“In deciding the question as to whether a given religious practice is an integral part of 
the religion or not, the test always would be whether it is regarded  as such by the community following the religion 
or not.”  

The religious and cultural identity of the tribals revolve around the land they 
occupy and if that is only taken away from them then they would lose their very existence and 
subsequently the existence of their future generations. To impose restrictions on the rights of 
adivasis, Article 31 of the Constitution empowers government to take away any land for the 
purpose of public interest. Further Public interest means a subject matter in which the rights of 
the public or section of public is interestedto the means of concern which is advantageous to 
people as whole.23In T.N. GodavarmanThirumalpad v Union of India24 it was held that “When the 

                                                             
19Ashish Kothari &Anuprita Patel, Environment and Human Rights, NHRC(2006),  available at: 

http://www.bhrc.bih.nic.in/Docs/Environment-and-Human-Rights.pdf 
20Dinah Shelton,Human Rights, Environmental Rights, and the Right to Environment, 28 STANFORD 

INTERNATIONAL LAW JOURNAL 104 (1991). 
21Supra note 4 at 12 
22AIR 1963 SC 1638 
23T.M.A. Pai Foundation v. State of Karnataka, (2002) 8 SCC 481 
24(2006) 1 SCC 1. 

http://www.bhrc.bih.nic.in/Docs/Environment-and-Human-Rights.pdf
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commercial venture or enterprise would bring in results which are far more useful for the 
people, difficulty of a small number of people has to be bypassed. The comparative hardships 
have to be balanced and the convenience and benefit to a larger section of the larger section has 
to get primacy over comparatively lesser hardship.” 

This case shows the plight of the adivasis of how they are ignored for the 
development of the mining industry that is set up for the upliftment of the nation, we forget that 
they too are a part of that national only.Even after being accorded protection under the 
Constitution the reality is till date the indigenous population of our country has been victim of 
the mining mafia. In the present case the state is empowered by the virtue of Article. 

B. LEGISLATIVE FRAMEWORK 

The following are some legislations that have been framed to protect and safeguard the 
adivasis’ rights  and their natively occupied land from the mining industries. 

 Forest Conservation Act,1980 

Section 2 of the Forest Conservation Act mandates the prior approval of the 
Central Government for the use of forest for non-forest purposes,25 for the de-reservation of 
reserved forests and when any forest or part of that forest is given by way of lease or by any 
other way to any private person or agency, organization or authority not owned, controlled or 
managed by the Government. However the provision of this Act have been blatantly ignored by 
the concerned ministry since a long time.26Granting ex post facto approvals to the mining lease 
holders is the most commonly used method to violate Section 2 of the Forest Conservation Act. 
It means granting approval to mining lease holders when the mining operations have already 
started. The High Court of Jharkhand in Kamaljeet Singh Ahluwalia v. State of Bihar27held that 
all mining activities within forest area requires prior permission of the Central Government from 
the date the Forest Conservation Act came into force i.e. 25 October 1980. 

Section 4(5) of the Act provides that “no member of a forest dwelling Scheduled 
Tribe or other traditional forest dwellers shall be evicted or removed from the forest land under 
his occupation till the recognition and verification procedure is complete.” 

                                                             
25T.N. GodavarmanThirumalpad v Union of India, (1997) 2 SCC 267 
26TrishlaDubey, Impact of Ex-Post Facto Mining Approvals On Forest Conservation In India, 5 KIIT STUDENT 

LAW REVIEW 6 (2019). 
272005 SCC OnLineJhar 509 

https://indiankanoon.org/doc/143180/
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 Scheduled Tribes and other Traditional Forest Dwellers (Recognition of Forest 
Rights) Act, 2006 

The Forest Rights Act was an initiative undertaken by the Parliament to 
recognize and confer the forest rights and occupation in forest land in forest dwelling Schedule 
Tribes (ST) and other Traditional Forest Dwellers (TFD)28 who have been living in such forests 
for generations.29 

Section 3 of the Act has vested the STs and right to “hold and live in the 
forest…for habitation or for self-cultivation for livelihood,”30 “right of ownership, access to 
collect, use, and dispose of minor forest produce,31” “right to in situ rehabilitation including 
alternative land in cases where the Scheduled Tribes and other traditional forest dwellers have 
been illegally evicted or displaced from forest land,32”. 

The taxing power of the state in terms of Entry 50 (List II) 33 of schedule VII 
must also be viewed from the context that all mineral rights & rights to receive royalty vests with 
the state by state legislature, thus, the state is the owner of the mineral rights and is appropriate 
authority to grant mining lease.34 

The Supreme Court in AmritlalAthubhai Shah and Ors.v. Union Government of India 
and Another35 , while dealing with the scope of Mines and Minerals (Regulation 
and Development) Act, 1957  held that “The Forest Rights Act, neither expressly nor impliedly, 
has taken away or interfered with the right of the State over mines or minerals lying underneath 
the forest land, which stand vested in the State. State holds the natural resources as a trustee for 
the people. Section 3 of the Forest Rights Act does not vest such rights on the STs or other 
TFDs.”  Section 6 of the Act confers powers on the Gram Sabha to determine the nature and 
extent of “individual” or “community rights”. 

  Panchayats (Extension to the Scheduled Areas) Act, 1996 

                                                             
28 Forest Right Act,2006,§ 2(c)  
29Supra note 4 at 34 
30 Forest Right Act,2006, § 3(1)(a) 
31 Forest Right Act,2006, § 3(1)(c) 
32 Forest Right Act,2006,§ 3(1)(m) 
33 Taxes on mineral rights subject to any limitations imposed by Parliament by law relating to mineral 

development 
34State of West Bengal v Kesoram Industries, (2004)187 CTR 0219. 
35(1976) 4 SCC 108 

https://indiankanoon.org/doc/121302/
https://indiankanoon.org/doc/121302/
https://indiankanoon.org/doc/620816/
https://indiankanoon.org/doc/620816/
https://indiankanoon.org/doc/1515277/
https://indiankanoon.org/doc/1436914/
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The Panchayats (Extension of the Scheduled Areas) Act, 1996 (PESA Act) must 
be read harmoniously with provisions of Part IX of the Constitution dealing with Panchayats in 
the Scheduled Areas. Section 4 (a) of the Act provided that the state shall not make any law on 
the Panchayats which is inconsistent with the “customary law, social and religious practices and 
traditional management practices of community resources;” Section 4 (i) of the PESA Act clearly 
states that before any land in the Scheduled area is acquired for development purposes, the 
Gram Sabha or the panchayat of that area should be consulted and such consultation is also 
necessary before carrying out any rehabilitation or displacement program for the affected tribals 
of that area. Section 4 (k) makes the recommendation of the Gram Sabha or Panchayat 
compulsory to obtain grant of prospective licence or mining lease for minor minerals in the 
Scheduled Areas. The constitutional validity of Section 4 was upheld by the Supreme Court in 
the case of Union of India v. Rakesh Kumar.36 

The Gram Sabha has been given these powers because they being close to the 
tribals, understand what is beneficial to their interests, they are aware of the fact that the adivasis 
derive their identity from the lands they occupy. However the meaning of the word “consult” is 
nowhere defined and thus open to wide interpretation which the mining mafia can use in their 
favour. Consultation does not create a binding effect. In Orrisa Mining Case37 the court 
emphasized the duty of the Gram Sabha to protect the identity of the tribals. 

  Right to Fair Compensation and Transperancy in Land Acquisition, 
Rehabilitation and Resettlement Act, 2013 (hereinafter referred to as LARR) 

LARR was enacted to protect and safeguard the interest of the tribal community 
unlike the Land Acquisition Act, 1894 which now currently stands repealed. LARR has 
emphasized on the concept of free, prior and informed consent (FPIC) which the FPIC of the 
tribals of the effected land mandatory for both private-public partnerships and private 
acquisitions.38 According to Section 4 (1) of LARR, the prior consent of the Panchayat, 
Municipality has to be obtained whenever Government acquires land for public purpose along 
with social impact assessment of the affected area by an autonomous body in consultation with 
the affected communities. 

Free, Prior and Informed Consent 

                                                             
36(2010) 4 SCC 50 
37Supra note 4 at 49 
38Right to Fair Compensation and Transparency in Land Acquisition, Rehabilitation and Resettlement Act, 

2013,  
§ 2, Proviso (1).  

https://indiankanoon.org/doc/1356187/
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The concept of FPIC vis-à-vis development can be seen in Article 28 of the 
United Nations Declaration on the Rights of Indigenous Peoples which states that “indigenous 
people have a right to redress in the form of restitution or compensation if their lands and/or 
resources have been used or taken without their prior consent.” The World Bank's Operational 
Policy 4.10 enforced in 2005 is also based on FPIC to protect the indigenous people from the 
harmful effects of development operations.39 

However the biggest obstacle in the path of successful implementation of FPIC 
is right to development. Right to development (hereinafter referred to as RTD) signifies 
Bentham’s utilitarian theory-greatest happiness of the greatest number which means that when 
weighed on the same scale RTD will outweigh FPIC. When it comes to mining activities which 
lead to development of the whole nation, the right of tribals to FPIC that are a minority will not 
be heard. A developing nation's RTD may be in direct contravention with the rights of 
indigineous population of that nation.40 

The question of whether the FPIC imposes an obligation on States to 
obtain consent before a development project is usually answered in the negative. The main 
reason for this is the strong belief that rights of the adivasis must be balanced by the need for 
Governments to own or manage resources for the betterment of all their citizens. Ironically ILO 
which is an enforceable instrument recognises State ownership over its natural 
resources and provides the need to only “consult” rather than obtain consent before the use and 
management of these resource.41 According to Tessa Minter the “fundamental problem of FPIC 
is the lack of its independence from a political agenda which is strongly pro-mining, and therein 
lies the fallacy.”42 

Coal Bearing Act, 1957 

The Coal Bearing Act has been exempted from fulfilling the statutory 
requirements of LARR  and PESA43 such as no social impact assessment needs to be done nor 

                                                             
39Fergus MacKay, The Draft World Bank Operational Policy 4.10 on Indigenous Peoples: Progress or More of the 

Same?,22 ARIZ. J. INT'L & COMPAR. L. 65, 66 (2005) 
40Brant McGee, The Community Referendum: Participatory Democracy and the Right 

to Free, Prior and Informed Consent to Development, 27 BERKLY. J. INT'L L. 570, 574 (2009) 
41International Labour Organization No. 169, art.15(2) 
42Tessa Minter, Victor De Brabander, Jan Van Der Ploeg et al,,Whose Consent? Hunter-Gatherers and Extractive 

Industries in the Northeastern Philippines, 25 SOC. & NATURAL RESOURCES: AN INT'L J. 1241, 1243 

43Amnesty International,  When land is lost do we Eat Coal: Coal Mining and Violations of Adivasi Rights In India, 

AMNESTY INTERNATIONAL INDIA (2016) 
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any prior consent needs to be takes before acquiring the lands of the adivasis and this exemption 
has been used a number of times by the mining industries to illegally acquire the land if the 
adivasis without their consent. A classic case of this can be seen when the South Eastern Coal 
Fields in Korba were illegally acquired, without their consent thus leaving the adivasis without 
any adequate compensation and source of livelihood.44 

Section 4 of the Act the Central Government can by notification in the Official 
Gazette, give notice of its intention to prospect for coal therein whenever it appears to it that 
coal is likely to be obtained from land in any locality. Section 7 of the Act deals with the power 
of the government to acquire land or rights in land notified under Section 4- “within a period of 
two years from the date of the said notification or within such further period not exceeding one 
year in the aggregate as the Central Government may specify in this behalf, by notification in the 
Official Gazette, give notice of its intention to acquire the whole or any part of the land or of 
any rights in or over such land, as the case may be.” Thus nowhere in the Act is it written that 
prior consent of the people living in the affected areas or assessment of the area is required for 
acquisition. 

 Environment Impact Assessment 

The Ministry of Environment and Forests has mandated Environmental Impact 
Assessments (EIA) for industrial projects.45 The environment clearance process would involve 
four stages- sreening, scoping, public consultation and appraisal. Public Consultation is the 
process which gives the local affected persons a fair chance to raise their objections concerning 
the development projects, their opinions are taken into consideration. These public consultation 
should take place in the form of public hearing at the site or close proximity. These public 
consultations are a must before the environment clearance is given to the industries and changes 
should be made in the draft EIA according to the objections raised by the effected people.46 

The draft EIA snd the details of the project should be made public and open to 
public scrutiny and only on receiving no objections from the concerned localities clearance is 
granted. This procedure is indirectly a way to consult the concerned communities who would be 

                                                             
44SaumyaRanjanNath ,llegal and unfair acquisition of mining land in Korba, DOWN TO EARTH (January29, 

2021, 10:04 PM), http://www.downtoearth.org.in/news/illegal-and-unfair-acquisition-of-mining-land-in-korba-
54627. 

45Ministry of Environment and Forests Government of India, Environment Impact Assessment Notification,  
(January 27, 1994), envfor.nic.in/legis/eia/so-60(e).pdf. 

46Ministry of Environment and Forests, Environment Impact Assessment Notification, (September 14, 
2006), envfor.nic.in/legis/eia/so1533.pdf 

http://www.downtoearth.org.in/news/illegal-and-unfair-acquisition-of-mining-land-in-korba-54627
http://www.downtoearth.org.in/news/illegal-and-unfair-acquisition-of-mining-land-in-korba-54627
http://envfor.nic.in/legis/eia/so-60(e).pdf
http://envfor.nic.in/legis/eia/so1533.pdf
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affected by the project before its approval and thus involving active participation of the tribals in 
the stages of development. 

V. JUDICIAL PRONOUNCEMENTS ON THE 
CONFLICT BETWEEN RIGHTS OF 
ADIVASIS AND MINING INDUSTRY 

In Lafarge Umiam Mining Pvt Ltd v. Union of India,47limestone quarry mining lease 
was granted to Lafarge Umiam on the native land of Nongtrai tribe of the North-East. The land 
had been  left unused for a long time and unscientific limestone quarrying was being carried out 
by unorganized sector in that area resulting in loss of revenue to both the government and tribals 
therefore the village durbar decided to enter into lease with Lafarge. Khasi Hill Autonomous 
District Council had given certificate indicating absence of forests to Lafarge. The Court said 
that the Nongtraitribe were very well aware of “systematic scientific exploitation on a limestone 
mining without causing environment degradation”, they knew about the “balance between 
environment and economic sustainability”, they are conscious of their rights and conservation of 
forests. Lafarge provided employment to the youth of the community, healthcare and drinking 
water facilities, constructed roads and provided scholarships to their kids. Thus mining was 
allowed to continue in that area by the Court. 

 In Samatha v. Arunachal Pradesh48 mining activities was being carried out in the 
Borra Forests of which according to the tribals was part of the scheduled area in 
AnanthagiriMandal of Visakhapatnam District of Andhra Pradesh.These mining activities were 
carried on without the permission of Central Government. The issues raised in this case was 
whether State Government had power to grant mining lease to non tribals in scheduled area 
without the permission of the Central Government and was this exercise of power by State 
Government in violation of Section 2 of Forest Conservation Act. The Court held that though 
Forest Conservation Act was enforced much later after the mining lease was granted but the 
court relying on T N Godavarman v Union of India49said that mining activities come under the 
category of use of forest land for “non-forest purposes” and can be allowed only after the 
permission of Central Government. Therefore the Court held that if it is proved that the Borra 
forest come under the Scheduled area of the tribe, then the mining activities should be stopped 

                                                             
47(2011) 7 SCC 338 
48(1997) 8 SCC 191 
49Writ petition no.202 of 1995 
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in that area and allowed be continued only after the permission of the Central Government. The 
Court also held that even the government shall be considered as a non-tribal person under Fifth 
Schedule for the purpose of transfer of lands in tribal areas. The court cited the case of  
WamanRao v. Union of India50in which it was held that “the strip of land on which tribals till and 
live assures them equal justice and dignity of their person by providing to them a near decent 
means of livelihood.” The Court also stated that mining activities would deprive the tribals of 
their only source of livelihood which was agriculture and land is the most important and valuable 
asset that they have. 

InOrissa Mining Corporation Ltd v. Ministry Of Environment & Forest,51 the petitioner 
raised the contention as to the violation of identity, culture and other customary rights of 
DongariaKondh Tribe due to the mining activity of Bauxite in the Niyamgiri Hills of Orissa by 
Vedanta Alumina. The DongriaKondh tribe believed that Niyamgiri Hills was the sacred abode 
of NiyamRaju , a deity which their worshipped and argued that mining activities in that area 
interfered with their religious rights and land rights. The Court observed that Article 25 and 
Article 26 of the Constitution of India guarantees the scheduled tribes and traditional forest 
dwellers the right to practice and propagate their religion and all those rituals which form and 
integral part of their religion. Therefore their right to worship the deity Niyam-Raja has should 
be protected. 

The Court by virtue of Section 6 of Forest Conservation Act and Section 4 (d) of 
PESA Act held that it is the duty of the Gram Sabha to protect the traditions, religion and 
cultural identity ofSTs and other TFDs,  and therefore the question of whether DongariaKondh, 
KutiaKandhahave got any religious rights i.e. rights of worship over the Niyamgiri hills, and 
whether mining activities would interfere with their right to worship their deity, have to be 
answered by the Gram Sabha. The the Forest Rights Act deals with individual and community 
rights of the Tribals which does not, in any manner, expressly or impliedly, make any reference 
to the religious or spiritual rights protected under Articles 25 and 26 of the Constitution of India 
and does not extend to the property rights. It is further submitted that the State Government 
continues to maintain and have ownership over the minerals and deposits beneath the forests 
and such rights have not been taken away by the Forest Rights Act and neither the Gram Sabha 
nor the Tribals can raise any ownership rights on minerals or deposits beneath the forest land. 
State holds the natural resources as a trustee for the people. The Supreme Court cancelled the 
agreement between Vedanta and government as Vedanta did not take the prior consent of the 
tribals before carrying on with the mining project. 

                                                             
50(1981) 2 SCR 1 
51Supra note 4 at 71 

https://indiankanoon.org/doc/1124708/
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In A.Chowgule& Co. Ltd v. Goa Foundation,52 the appellate wanted to create an 

alternate forest so that he could carry on with his mining and export activities in the forest land. 
The Court rejected this plea and held that the methods of reforestation and afforestation had 
become obsolete and did not undo the harm done to the ecosystem  and the displacement of the 
tribals from their native land would result in loss of identity of the tribals and their source of 
livelihood  i.e. agriculture and hence did not grant mining lease to the appellant. 

The Supreme Court in T. N. Godavarman v Union of India53 observed “that mining, 
industrial development should be consistent with the need for conservation of forests and the 
people residing in that forests. While carrying out mining activities tribal people should be 
closely associated in the “protection, regeneration and development of forests and efforts should 
be made to provide employment to the tribals living in that vicinity.” The Court also emphasized 
that prior approval from the appropriate authority and a management plan approved by the 
concerned authority is a must for granting of mining lease so that no tribal should be deprived of 
his rights. 

 
 

VI. MINING OVER TRIBAL RIGHTS– THE 
NEED OF THE HOUR? 

 
After Independence, India needed the growth of its industries for the upliftment of its 

economy. 
Initially priority was given to the development projects ignoring the ecological 

disturbance and right of the communities likely to be affected by the development activities. 
However with evolving jurisprudence to, various policies and legislations have been framed to 
balance development with rights of environment and tribals. But even today the implementation 
of such laws remains a matter of grave concern. Indian Judiciary has recognized the need for 
sustainable development. However by looking at the present economic condition of the country 
and the unemployment it cannot be denied that mining activities is a necessity.  

                                                             
52 (2008) 12 SCC 846 
53(2006) 1 SCC 1. 
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 India ranks 4th globally in terms of iron ore production.54 In FY18, production of iron 
ore reached 210 million tonnes which proves to be a milestone in the development of 
the nation.  

 Even after being at no. 4 in production India merely exports 1.2 billion dollar of iron ore 
exports which is merely 1.3% of the world’s export. Since despite of such a huge reserve 
of Iron Ore, India lacks way behind in the context of Iron or Exports. 

 Also India’s 85% of Iron ore reserves produces medium to high grade iron which are 
used in blast furnace and direct reduced iron plants which thereby produces reduced 
waste material.55 

 Further, India’s metals and mining sector has witnessed strong growth over the past few 
years.GVA from Mining and Quarrying reached US$51.31 billion in FY19 and 
disallowing such mining lease would hamper the growth of the nation which has gained 
pace after 70 years of independence. 

Under the Mineral Policy of 2019, the target of the Central Government was to 
increase the output from Mining Activity by 200% in the light of Make in India campaign in the 
next 7 years. The Mineral Policy of 2006 and 2019 stresses to extract the minerals from the 
earth’s crust in the proportionate quantity so that these mineral resources will be used to meet 
the requirements of the present.The National Mineral Policy, 2019 explicitly under Para. 6.12 
deals with the welfare of the project affected persons wherein the government ensures Relief and 
Rehabilitation of the Displaced and affected persons56, Devolution of Mining Benefits to Project 
Affected Persons57 and Welfare of Tribal Communities58. 

The Mining Concession Rules, 1960 wherein the Rule 27(p)59 of the concession 
rules imposes the duty on the lessee to employ the tribal population as a first preference to 
others. 

Further, Part VII of the Mining Concession Rules 1960, which speaks on 
“Covenants of the lessee/lessor” the lessee is bound to allow inspection, report discovery of other 
minerals, to keep records of mining and production, to adhere with the mining plan, comply 
with Mines Act and other rules made thereby, pay compensation to the occupier of the land in 

                                                             
54USGS Mineral Commodity Summaries 2018 

55 Metals and Minerals, August 2019, IBEF, available at; www.IBEF.org 
56 National Mineral Policy, 2019, Pg. 07,  ¶6.12(a) 
57 National Mineral Policy, 2019, Pg. 08,  ¶6.12(b) 
58 National Mineral Policy, 2019, Pg. 08,  ¶6.12(c) 
59Mineral Concession Rules, 1960, 27(p):  the lessee shall, in the matter of employment, give preference to 

the tribals and to the persons who become displaced because of the taking up of mining operations; 
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prescribed date and in the manner laid down60 and in the matter of employment, give preference 
to the tribals and to the persons who become displaced-because of the taking up of mining 
operations.61 

 
The mining operations carried in India is solely based on the reason of 

Necessity62, development of the nation and the indigenous people both, It has been now and 
then reiterated by supreme court that every action of the government must be informed by 
reasons and guided by public interest63 and in many mining operations carried out in scheduled 
areas there is a  trade off between the rights of the Indigenous people on the one hand and the 
benefit and development of the nation on the other hand.  

 
In M.C.Mehta v. Union of India64, it was held that it is possible to carry on 

development activity without degrading the environment, by following certain measures to 
protect the environment. In that eventuality, the development has to go on because one cannot 
lose sight of the need for development of industries irrigation resources and exports including 
the need to improve employment opportunities and the generation of revenue. 

 
The Supreme Court of India in the case of Narmada BachaoAndolan v. Union of 

India65 declined to get involved in a petition against damming the Narmada River because 
decision for construction by the authorities was made after a lengthy process. The dam would 
help in the development of the nation as as well as the tribals. The Court allowed for the 
displacement of indigenous and tribal populations which were coming in the way of dam 
construction. In its decision, the Court relied on Indigenous and Tribal Peoples Convention of 
1957, the ILO Convention No. 107. 

 
 In T.N. GodavarmanThirumalpad v Union of India66,the Supreme Court accepted the 

fact that with development comes damange to the but “the projects of public utility can’t be 
abandoned and it is necessary to adjust the interest of the people as well as the necessity to 
maintain the environment. When the commercial venture or enterprise would bring in results 
which are far more useful for the people, difficulty of a small number of people has to be 

                                                             
60Mineral Concession Act, 1960, Part VII, §11(d) 
61Mineral Concession Act, 1960, Part VII, §11(e) 
62Election Commission of India v. Dr. SubramaniamSwamy, 1996 SCC (4) 104   
63M S Bhut Educational Trust v. State of Gujarat, AIR 2000 Guj 160; LIC v. Consumer Education and 

Research Centre, AIR 1995 SC 1811. 
64 AIR 2004 SC 4016   
65(2000) 10 SCC 664 
66 AIR 2005 SC 4256 
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bypassed. The comparative hardships have to be balanced and the convenience and benefit to a 
larger section of the larger section has to get primacy over comparatively lesser hardship.” 

 

VII. SUMMARY OF KEY FINDINGS 

 
The key findings of the research paper are- 

 Tribals derive their cultural, religious, spiritual, social and economic status from their 
natively occupied land. 

 The right to free, prior and informed consent of the indigenous tribe is often violated by 
the right to development. 

 The implementation of various legislations for the protection of rights of the tribals have 
proved to be a failure in the protection of their rights in the past. 

 There has been violation of adivasis’ right to life, right to usage of the land or forest 
produce where they live, right to ownership of or benefits over the minerals in the land 
they live. 

 Recently the Indian Judiciary has been focusing on ecocentric ideology. 

 The need to maintain balance between mining industry and the interests of tribals living 
in that area has been recognized by the Judiciary in various cases. 

 

VIII. CONCLUSION AND SUGGESTIONS 

Development viz-a-viz mining is a necessity in today’s world. Mining is a 
necessary evil which cannot be stopped due to vast revenue it generates and the employment 
opportunities it provides to the youth of our country. However the indigenous population 
should not be allowed to suffer because of the need to development.  The Indian Judiciary has 
no doubt recognized the injustice being done to the tribals by the illegal acquisition of their land 
by the mining mafia. As already discussed in the paper, various legislations have been passed by 
the Parliament to safeguard the rights of the tribals but a huge gap exists between the passing 
and actual implementation of those legislations. It is the duty of the State to protect the 
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indigenous communities. There is an urgent need to balance the environmental and sociocultural 
needs of the tribals on one hand and need for development on the other. The followings 
suggestions have been provided by the author to resolve to some extent the conflict between the 
mining industry and the rights of tribals- 

 Effective sanctions should be provided for in the legislations (mentioned in the paper) 
for anyone who violates its provision. For example Section 7 of the Forest Rights Act 
imposes a meager fine of Rs. 1000 on anyone who violates the provision of the Act. This 
punishment is too less for the people of mining mafia which are too powerful. 

 All the mentioned legislations should impose criminal liability on anyone who violates its 
provisions. 

 Coal Bearing Act,1957 should not be exempted from fulfilling the statutory requirements 
specified in LARR. 

 New and upgraded technology should be used for mining activities in the forest so 
minimum damage is done to the habitat of the tribals. 

 A separate department must be formed by Central Government to keep a check and 
balance on the interest of the mining industries and the rights of the tribals of affected 
land. 
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