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ABSTRACT 

 
Medical professions are expected to exercise and provide reasonable degree of care and knowledge and also exercise 

reasonable degree of care in treating patients. The physician owes a duty to the patients. Failure to show due care or skill in 
medical treatment resulting in death, injury or pain of the patient gives rise to a cause of action in negligence. For dereliction 
of duty several types of suits can be filed under tort law, consumer protection act, Indian Penal Code etc and physician will be 
held liable accordingly. The phrase dereliction of duty is otherwise known as negligence which always affects the reputation of 
the physician. The physician should be aware of how Indian judiciary deals with the medical negligence. The requirements of 
medical negligence are classified as 4D’s which is Duty, Deviation, Direct Causation, Damages. We cannot blame 
physicians in every cases of negligence; even the expert in the field may do mistakes negligently but the field of physician is a 
way more important field which deals with lives. A person who has adequate knowledge about surgery but he had shaking 
hands; he cannot attempt to do surgery because negligently he may cut the wrong part which may cause to end of the life of a 
person.   
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I. INTRODUCTION 
 

Dereliction of duty otherwise known as negligence of duty by physician where we cannot 
give any precise definition for the negligence; various meaning may be attributed to negligence. 
Dereliction refers to a breach of legal duty to take care. Actions of negligence in India are to be 
determined according to the principles of English Common Law. Medical professionals are 
expected to exercise and provide reasonable degree of skill and knowledge and also exercise 
reasonable degree of care in treating patients. Law imposes a duty on everyone to conform to a 
certain standard of conduct for protection of others. To establish liability in negligence, the 
defendant must owe a duty to take care of the plaintiff. Once the medical profession is 
considered as one of the noblest professions, but now it has been plagued by unethical practices 
and profit motives. In some situations, doctors are intentionally put under uncomfortable 
situations where they are forced to convert their actions to unethical measures leaving their 
professional ethics. No one in the world is perfect. Even the master of his field will make some 
mistake but committing the mistake in medical profession will cause minor damage sometimes 
even it will cause to death. To make a mistake once is acceptable but repetition of the same 
mistake due to carelessness is negligence. 

 

II. METHODOLOGY 
 

 This paper focuses on dereliction duty of physicians especially surgeons. This 
paper explains about the liabilities, duties of physician and which are amount to and not amount 
to negligence. Negligence is a cup of coffee which everyone will do regularly but when it comes 
to medical profession a small mistake will cause a death of a man. This paper explains several 
situations of cases. 
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III. LITERATURE REVIEW 
 

Aastha Ummat, Case of Medical Negligence: “How the Judiciary can punish a 
lifesaver” 

 In this article she focuses about doctor patient relationship, explains the different 
liability of negligence like civil, criminal and disciplinary action. She pointed out some cases like 
Dr. Suresh Gupta vs. Government of NCT of Delhi for standard of care. She clearly explains 
about the bloom test which is very much important for the medical professional’s case. She gave 
some of the guidelines of Supreme Court. This article gives clear explanations for all legal 
provisions related to medical negligence. 

  
Subodh Ashthana, Medical Negligence in India: 
 
In this article the author explained very about everything respective to medical negligence 

and legal provisions and also explained the detailed procedure of filing suits in respective field. 
The author discussed about res ipsa loquitur which means “things speak for itself”. By applying 
this principle, the judge has accepted that negligence has occurred. The author also speaks about 
how to prove res ipsa loquitur. The author gives the detail procedure to file suits in civil court, 
criminal court and consumer court. 

 
S.V. Joga Rao Medical negligence liability under the consumer protection act: 
 
In this article the author focuses on liability for medical negligence respect to consumer 

protection act. The author elaborately explains consumer, how the complaint should be filed, 
liability, provisions etc. the author also speaks a lot about duty like what is the duty and how it is 
owed, degree of care and the liability. The author separately explains about judicial interpretation 
of liability for medical negligence. This article has some Supreme Court cases which clearly 
explained according with the provisions. 

  

IV. NEGLIGENCE AND ITS ESSENTIALS 
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 As we all know negligence is occur due to carelessness; in our daily life we also 
made negligence in different ways for example if a person knows that a lift in his/her flat is 
inoperative and he neither inform to the maintenance nor his family/ friends; after a while a 
child got in and stuck this has less seriousness, the another example is if a person fail to off the 
stove without lighting it then it will lead to burst the gas which greatly affects entire home or 
sometimes it will cause to death. These are some examples of dereliction of duty which we 
encounter in day-to-day life. But examples of medical negligence are anaesthesia error, 
undiagnosed heart disease, premature discharge, ignoring laboratory lists, unnecessary surgery, 
and surgery errors etc which have a serious legal liability. In my personal experience even, I had 
an unnecessary surgery for appendix which seriously affects my health and I solidly waste my 
two months of life.  

 Medical negligence is one of the challenging negligence which consists various 
claims. For medical negligence the following essentials are required: 

 The physician must owe a duty of care to the patient  

 Breach of such duty by physician  

 Injury caused by such breach 

 Resulting damages  

Some of the duties of physician which he owes to the patient  

 A duty to decide what kind of treatment should give to the patients  

 A duty to make sure the dosage of medicines and whether the surgery is 

necessary  

 A duty not only confine with the symptoms what patient is giving but also to 

discover what are the problems which are concealed  

If a physician breaches this kind of duty it automatically gives the right to patients to file 
suit against negligence. Here are some of the cases related to dereliction of duty. 

 
In Jasbir Kaur v. State of Punjab, a newly born child was found missing from the bed in 

the hospital. The child was found bleeding near the wash basin of the bathroom. The hospital 
authorities argued that the child has been taken away by a cat which caused damaged to him. The 
court held that the hospital authorities were negligent and had not taken due care and 
precaution. Thus, awarded the compensation amounting to Rs. 1 Lakh.  

 
If the plaintiff proves that the doctor was negligent but fails to establish that any loss or 

injury was caused thereby, then he will not be entitled to claim any compensation.1 The general 

                                                             
1Sidhraj Dhadda v State of Rajasthan AIR 1994 Raj68   
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test for causation requires the plaintiff to establish that the injury would not have occurred, but 
for the negligence of the defendant.2 

 

V. NEGLIGENCE AND ITS LIABILITY 
 

 Under general principle of tortious liability, the medical practitioner who caused 
injury is liable to pay compensation. The medical man is liable to pay compensation to the family 
of the deceased patient whose death is caused by his wrongful act, negligent or default. As we 
know committing negligence has various claims it also has different liability. Negligence as a tort 
liability: Tortious liability arises from the breach of duty primarily fixed by law this duty is 
towards persons generally and its breach is redressible by an action for unliquidated damages. 
The definition given by Winfield distinguishes tortious liability from others. Vicarious liability: 
which means one person takes the place of another so far as liability is concerned. For example, 
the liability of the hospital authority extended to the negligent act of the doctors and other 
employees and visiting surgeons etc.  

 
 Negligence under contract: it is a trite law that an agreement supported by 

consideration is contract as we know terms of contract may be explicit or implied terms agreed 
upon by the patient and the medical man. The contract duties are more onerous in nature than 
imposed by tort. The duty in tort is owed to persons in general, whereas the duty in contract is 
owed to specific persons. The duty in tort is imposed by law whereas the duty in contract is fixed 
by agreement between the parties.  According to CPA the free services provided by physician 
does not comes under services so patients can claim compensation under tort law. Such services 
like transfusion of incorrect blood groups, removal of organs without person’s consent.  

 

VI. NEGLIGENCE AS A CRIMINAL LIABILITY 
 

The extent of liability in criminal law depends on the amount and degree of negligence. 
Criminal liability can be imposed by the provisions of Indian Penal Code, 1860.  As we know the 
important element for committing crime is Mens rea which used to mean the mental state 
impliedly or expressly. An act does not make the person guilty unless the mind is guilty. In order 
to amount criminal negligence, one must find out the rashness has been of such degree as 

                                                             
2Athey v Leonati [1996]3 RCS 458 
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amount to taking hazard knowing that hazard was of such degree that injury was most likely to 
be occasional thereby. The criminality lies in running the risk or doing such an act with 
recklessness and indifference to the consequences.3 

 

VII. NEGLIGENCE UNDER CONSUMER LAW 
 

 The consumer protection act 1986 is to provide protection and relief to persons who 
have hired any services for consideration when the services provided are found to be suffering 
from deficiency in respect. According to the apex court a determination about deficiency in 
medical service is to be made by applying the same test as applied in an action for medical 
negligence.4 Naturally, the complaint for deficiency in service rendered by medical man is not 
liable to be dismissed because the complaint involves complicated question of laws. The 
expression “service” is defined in sec2(1)(o) of the consumer protection act 1986. The service 
rendered by the first category of physician and hospitals would not fall under within the ambit of 
‘service’ under sec2(1)(o), however the service rendered by second and third category of 
physicians will fall under this section. This act is applicable to person engaged for medical 
practitioners either private or government hospitals or dispensaries. Here the patient is counted 
as customers and has the right to claim compensation for the loss/ injury suffered by him due to 
the dereliction of duty by doctors.  Over past fifteen years there was a debate that medical 
service include in the term service under sec2(1)(o) of the act. the principal issue which arose for 
decision before supreme court whether a physician renders service and can be proceed against 
for ‘deficiency in service’ before a court under the consumer protection act, 1986. The court 
dealt with how a profession differ from occupation especially in the context of performance of 
duties and hence the occurrence of negligence. The court held that even though services 
rendered by physician are of a personal nature they cannot be treated as contracts of personal 
service (excluded from the consumer protection act). They are contracts for services under 
which a physician too can be sued in consumer protection courts.  

 

VIII. DUTY OF CARE 
 

                                                             
3Krishna Prasad v State of Karnataka1989(1) ACJ 393  
4Indian Medical Association v V.P. Shantha AIR 1996 SC 550 
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 Law imposes a duty on everyone to conform a certain standard of conduct for protection 
of others. To establish liability in negligence, the defendant must owe a duty to take care of the 
plaintiff. The word duty refers to the relationship between one person and another imposing ion 
the one an obligation for the benefit of that other to take reasonable care in all circumstances. 
The duty of a physician arises from the fact that he does something to a human being who is 
likely to cause physical damage unless it is done with proper care and skill. A physician/ medical 
practitioner has several duties towards his patient and he must act with a reasonable degree of 
skill and knowledge which he is to exercise with the reasonable degree of care. A physician is 
supposed to treat the patient with his/her expert area unless it is an emergency. If a physician is 
arranged to deal an emergency out of his expert area for example if an ophthalmologist deal with 
an emergency case of head injury, he should get the guidance of otorhinolaryngologists even for 
the first aid, because the head injury case in very serious in nature. The relationship between 
patient and doctor is mostly contractual even if the payment for professional services is not paid 
patient himself. The duty of physician undertaking the treatment of the patient until the patient 
by accepting the service of the professional without the consent of the previous one or until 
further performance of the duty becomes impossible for the negligent conduct of the patient. 
Medical professionals are expected to exercise and provide reasonable degree of skill and 
knowledge and also exercise reasonable degree of care in treating patients. A physician acquires 
the personal/confidential information about patient which he bound to keep confidential. All 
professionals treat deliberate breach of confidence by a member as serious professional 
misconduct.5 The British medical association laid down five situations when the duty of 
confidentiality is overridden by other considerations: 

 
i. When the patient gives consent  

ii. When it is undesirable on medical grounds to seek a patient’s consent but it is in the 

patient’s own interest that confidentiality should be broken; 

iii. The doctors overriding duty to society [a doctor should surely reveal information 

which would show his patient would have been guilty for a series crime, for he is 

under the ordinary duty imposed on every citizen not to protect offenders] 

iv. For the purposes of medical research when approved by a local clinical research 

ethical committee; 

v. When the information is required by due legal process. 

The right to confidentiality is impliedly waived when the patient brings an action of 
medical negligence against the physician6. Physicians are expected to provide reasonable degree 

                                                             
5Bennion: Professional ethics  
6Hay v University of Alberta Hospital [1991] 2 Med Lr 204   
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of care in treating patients. A physician can be held guilty of negligence when he falls short of 
the standard of a reasonable skilful medical person in his field. Accordingly, the breach of duty 
of care would be established at the time the wrongful act was committed there was merely a 
potential or contingent duty of care which crystallized into an actual duty. 

 

IX. NEGLIGENCE IN SURGERY 
 

The dissatisfaction of the patients following surgery stems from inadequate 
communication between patient and surgeon during pre-operative stage. The expected chances 
of success and failure the risk and the benefit of the procedure the hazards and complicated of 
the particular surgery and the procedure of the anaesthesia should be explained to the patient 
and relatives to the language understood by them. Also, the surgeon should not hesitate to 
explain the actual procedure of surgery with associated risks and complications so that failure of 
surgery or the consequences may not be construed by the patient and relatives as negligence of 
the surgeon. To avoid future allegation of negligence the surgeon may record in the case history 
the points of discussion as far as practicable. Here are some examples of that: the surgeon is duty 
bound to inform the patient the risk of alteration of voice by removing the patient gland; it is the 
duty of the plastic surgeon to into ate that he cannot remove scars rather he can place it where it 
cannot be seen and so on, it is the right of the patient to know about the risks of the surgery and 
the surgeon is duty bound to tell the risks after the particular surgery and must get the person 
consent. The duty of the surgeon is to review the history of the patient, make clinical 
examination of his own, and pursue the results of investigations before undertaking surgery. 
Failure to obtain the history of the patient may result in omission to make proper clinical 
examination leading to inappropriate therapy resulting tragic end of the patient. The physician 
has the most important duty to enquire about the drug history of the patient before surgery 
because many commonly used drugs have serious complications if continued during the 
operation. Specific drug history and special allergy to any of the drugs will help the surgeon to 
avoid complications and facilitate post-operative management of the patient. The patient should 
be warned of the side effects of the drug before surgery. The surgeon must consider whether his 
skill and resources available will have any impact on the risk and the result of the surgery. It also 
the duty of the physician to get the consent from the patient before removing the vital organs 
like eye, kidney etc. 

 
Here are some consequences of delay in surgery and damage during surgery:  
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The delay in surgical treatment is considered negligence where the correct diagnosis 
indicates urgent surgery. For example, delay in operation of acute appendicitis may develop 
ruptured appendix and pelvic sepsis causing death or fertility problems in young girls. It is 
advisable that that actual critical condition of the patient should be documented at the time of 
first presentation and examination by surgeon. The surgeon attached to the general hospital 
Ernakulum confirmed the diagnosis of acute appendix but did not perform surgery that died due 
to perforated appendix. The surgeon was held negligent by Kerala high court. Not only in the 
case of appendicitis but also in emergency cases like heart attack or blood clot in brain or the 
severe fractures in some parts which need an emergency surgery but if the surgeon was negligent 
and did not perform surgery which may cause a severe impact or may be led the patient to death 
then the surgeon should be liable before the court of law for his/ her negligence.  

 
Bleeding is inevitable in surgery. The bloodless operation requires application of 

tourniquet which very often causes damage to normal nerves. The surgeon must apply 
reasonable care not only in application and removal of the tourniquet, but also the duration and 
pressure of application of the same. Failure to remove the tourniquet at the end of the operation 
is actionable negligence. The surgeon was held negligent for leaving artery forceps, metallic tip of 
suction tube, sponge and mop inside abdomen of the patient during surgery. It is the duty of the 
surgeon to ascertain the cause of complications during surgery and to take effective remedial 
measures as far as practicable. 

  

X. JUDICIAL PRONOUNCEMENT: WHAT MAY 
OR MAY NOT BE NEGLIGENCE 

 
Here I highlight the 5 most important issue which negligently mostly caused by surgeon   
 
Sufferings due to unwanted operation and unskillful treatment 
 
The complainant the retired army officer had difficulty in passing urine for several hours. 

The doctor was not successful in pushing catheter, which resulted in bleeding and pain. The 
complainant was able to pass urine when one urologist pushed a feeding tube into the bladder. 
Subsequently the complainant had undergone operation for enlarged prostate. It is alleged that 
unwanted operation resulted in diminishing sexual desire, limited erection and no ejaculation.  
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The state commission, Chandigarh7 did not hold the doctor negligent for failure to pass 
catheter tube through urethra of the patient particularly when the urologist used baby feeding 
tube for draining out the urine from the bladder 

 
Sufferings due to wrong diagnosis and unwanted surgery 
 
The patient aged 14 years was admitted to the hospital with complaint of pain in 

abdomen, vomiting and fever did not subside the patient had to undergo second surgery within 
55 hours of the first operation. As the symptoms continued even after the second operation the 
patient was shifted to better equipped hospital where his condition become stable after 
prolonged treatment. It is alleged that the person suffered mental agony and physical pain during 
prolonged postoperative complications due to wrong diagnosis and unwanted surgery.  

 
The national commission8 did not held the surgeons negligent as the different diagnosis 

of acute appendicitis is essentially the diagnosis of acute abdomen which may produce same 
alterations of functions are acute appendicitis. The surgeon was duty bound to conduct the first 
operation as the patients’ clinical condition pointed to acute appendicitis. It is also held that 
second operation was required as the surgeon suspected perforative intestines and advised 
laparotomy. 

  
Disability after surgery 
 
The patient was treated by the doctor for pain in his right knee. The doctor diagnosed 

the patient suffering from varicose vein with haemangioma in his right leg and recommended 
sepha femoral ligation with ligation of the feeding muscles of the haemangioma. The patient had 
undergone surgery under the care of the doctor. The patient suffered from foot drop after the 
surgery. It is alleged that the person suffered from physical disability, mental agony for 
negligence of the doctor in conducting the operation.  

 
The state commission, Tamil Nadu9 did not hold the doctor negligent in conduction the 

operation as there was no expert evidence to substantiate the allegation that the foot drop was in 
consequence of the operation.  

 
Death expedited due to wrong diagnosis and treatment 

                                                             
7Col. R.S. Ratra v Dr. Ashit Shyngle I [1999] CPJ 56 (Chandigarh) 
8Kanhaiya Kumar Singh v Park Medicine and Research Centre III (1999) CPJ 9 (NC) 
9S. Suresh Kumar v Anand Hospital III (1996) CPJ 534 (Mad) 
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The patient approached the doctor for treatment of swelling on the abdomen over and 

above the hip portion. The doctor diagnosed the disease as lymphoma and conducted two 
operations for removal of the lump. The excision biopsy was done when the doctor suspected 
neurofibroma. As the report of biopsy revealed cancer the patient was referred to better 
equipped hospital for treatment for radiotherapy and chemotherapy. The patient ultimately 
expired. It is alleged that the doctor conducted two operations hurriedly without proper 
investigations and thereby helped to spread the disease quickly resulting in death of the patient.  

 
The state commission, Tamil Nadu10 did not hold the doctor negligent as the treatment 

given by the doctor was the standard surgical practice prevalent throughout the world.  
 
Suffering for leaving gauze piece inside the body during surgery 
 
The patient had undergone operation for ureterolysis under the care of the doctor. The 

patient had to undergo second operation for removal of gauze piece which was left inside the 
body of the patient during previous surgery by the doctor. It is alleged that the patient suffered 
injury and pain and had to undergo second operation due to the negligence of the doctor. 

  
The state commission of the M.P,11 did not held surgeon negligent for two reasons, first 

ultrasound report after first surgery revealed everything normal, secondly no cogent evidence 
was adduced to prove that gauze piece was removed from the scan during the surgery by another 
doctor. The complaint of patient was dismissed with the cost of Rs.2000 as frivolous and 
vexatious. 

 

XI. LIMITATIONS AND COMPENSATIONS 
 

Limitation 
 
A statue of limitation does not confer a right of action on the defendant it is enacted to 

restrict the period within which the plaintiff must assert his right. The expiry of the period of 
limitation does not extinguish the right of the plaintiff but bars his remedy. The existence of time 
limit helps to expedite the commencement of legal action. The Limitation Act 1963 does not 

                                                             
10T.M.T Chandra v Dr. Mahesh I (2000) CPJ 361(Chennai)  
11Syed Zahid Ali v Dr. Jaiprakash Paliwal I (2000) CPJ 129 (Bhopal) 
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have any special provision for the actions of negligence as tort though article 72-91 enshrined in 
part VII of the schedule annexed to said act deal with suits relating to torts. In the absence of the 
specific provision for torts any acts related to medical negligence will governed by article 113 of 
the act. As per Consumer Protection Act the provision for limitation is in section 24A amended 
in 1993 computation of the period pf limitation in contractual liability will start when the 
contract is broken. The majority of cases of medical negligence as are claims for compensation 
for personal injury. ‘Personal Injury’ is defined in sec 2(c) of the Personal Injuries(Compensation 
Insurance) Act 1962. The day on which the cause of action arose is excluded in computing the 
period of limitation but the day on which the action is started is included.12The period of service 
of notice under Sec 80 of civil procedure code time required for obtaining sanction of the 
government and the period during which the legal action is stayed by the court will be excluded 
in computation of limitation. Similarly, the time spent for prosecution the defendant with due 
diligence and in good faith in court having no jurisdiction to entertain the suit will be excluded in 
counting the period of limitation.13 

 
Burden of Proof 
 
 The general rule is that the burden of proving negligence as a cause of the 

accident lies on the party who alleges it. The basic principle is that for the plaintiff to prove that 
damage under any particular head as resulted from the wrongful act of the defendant. So the 
burden of proving negligence of the defendant doctor is on the plaintiff. Accordingly, the 
burden of proving negligence and resultant damage in on the plaintiff or complainant. The 
dictum of English law is that if the defendant pleads limitation as a defense, the plaintiff bears 
the burden of proving that his cause of action arose within the period of limitation. A surgeon 
who failed to perform an emergency operation must prove with satisfactory evidence. When a 
surgeon advances a plea that the patient did not gives his consent for the surgery or the course 
of the treatment advised by him the burden is on him to prove that non-performance of the 
surgery or non-administration of the treatment in the account of the refusal of the patient to give 
consent to thereto. 

 
Compensation 
 
 An action for personal injury including medical negligence is a claim for 

compensation (a) by the person who has sustained injury or damage (b) where death of person is 

                                                             
12Section 12(1) of the Limitations Act 1963 
13Section 15 of the Limitations Act 1963 



  
   

LA  

SENATUS SCRIPTORS 
LAW JOURNAL 
VOLUME 3: ISSUE 1   

December-February, 2021                                    (O)ISSN 2582 6638 

 
 

 
 

www.lasenatusscriptors.com  

P
ag

e
1

4
 

caused by executor, administrator or representative of the person deceased.14 If the plaintiff 
shows that physician was negligent but fails to prove that any loss or injury caused thereby then 
he will not be entitled to get any compensation.15 As per consumer law a consumer can claim 
compensation before district forum16 for amount not exceeding five lakhs before state 
commission17, but not exceeding twenty lakhs and before national commission18 for amount 
exceeding rupees twenty lakhs by filing complaint for deficiency of service availed of an payment 
of consideration. The amount of compensation you will receive for a surgical negligence claim 
depends on the injury you have sustained and how it has affected your life. 

  
Cases on medical negligence 
 
Krishan Rao vs. Nikhil Super Speciality Hospital [2010] 
Krishna Rao, an officer in malaria department filed a complaint against the hospital for 

the negligence in treating his wife. His wife was wrongly treated for typhoid fever instead of 
malaria fever due to the wrong medication provided by the hospital. Finally, the verdict was 
given and Rao was awarded compensation for Rs.2 lakhs. In this case the principle of res ipsa 
loquitor was applied and the compensation given to the plaintiff.  

 
Jacob Mathew vs. State of Punjab [2005] 
Facts: 
A patient named Jiwan Lal was admitted to a private ward in CMC hospital, Ludhiana. 

The patient suddenly had a difficulty in breathing. No doctor turned up for 25 minutes after that 
Dr. Jacob Mathew and Dr. Allen Joseph came and connect the oxygen cylinder. Apparently, the 
oxygen cylinder was empty and no other cylinder was available. His son ho to another room and 
bring the oxygen cylinder meanwhile 5-7 minutes got wasted and the doctor confirmed that the 
patient was dead. His younger son filed a suit under 304A read with 34 of IPC.  

Held: 
The Supreme Court held that in some cases of medical profession the doctors are 

equipped in certain situation where they have to make choices between a devil and the deep sea. 
Sometimes in certain situation there must be greater risk in operation but higher chances of 
success and in another move, there would be lesser risk but higher chances of failure. So, the 
decision that which course would follow will depend on facts and circumstances of case. 

                                                             
14Section 1A of the Fatal Accidents Act 1855 
15Sidhiraj Dadda v State of Rajasthan AIR 1994 Raj 68  
16Section 11 of Consumer Protection Act 1986 
17Section 17 of Consumer Protection Act 1986  
18Section 21 of the Consumer Protection Act 1986 
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Anjana Agnihotri vs. State of Haryana  
Judges: Justice Deepak Gupta and Justice Hemant Gupta 
In this case a physician was accused of medical negligence for allegedly not attending a 

woman after performing a caesarean operation which resulted in her death. She was discharged 
by the trial court by allowing her application. But ultimately the appellate court reversed this 
order of the trial court. When the matter appeared before the supreme court, it referred to the 
judgement delivered in Jacob Mathew vs. State of Punjab & Anr(2005)6 SCC1 and accordingly 
observe that to prosecute the medical professionals for negligence under criminal law something 
more than mere negligence had to be proved. In this case the appellants failed to obtain any 
opinion of an independent doctor. The postmortem report does not show that the death of the 
Santhosh rani had occurred to the transfusion of the blood. The only negligence to be attributed 
to the accused is that they carried out the blood transfusion in violation of some instructions laid 
down by the chief medical officer that the blood should be prevail from the licensed blood bank 
and no direct transfusion from the donor to the patient should be done. Even if it is the 
negligence it is not fall under the ambit of Jacob Mathew’s case.  

The Supreme Court laid down some guidelines under this case to govern the prosecution 
of doctors/ physician for offences of criminal rashness/ criminal negligence is an ingredient, 
they are follows: 

 
i. A private complaint may not be entertained unless the complaint has produced prima 

facie evidence before the court in the form of a credible opinion given by another 

competent doctor to support the charge of rashness or negligence on the part of the 

accused doctor  

ii. The investigation officer should before proceed against the doctor accused of rash 

negligent act or omission obtain an independent and competent medical opinion 

preferably from a doctor in government service qualified in the branch of medical 

practice who can normally expected to give an impartial and unbiased opinion applying 

Bolam’s test to the facts collected in investigation 

iii. A doctor accused of rashness or negligence may not be arrested in a routine manner. 

Unless his arrest in necessary for furthering the investigation or for collection evidence 

or unless the investigation officer feels satisfied that the doctor proceeded against would 

not make himself available to face the prosecution unless arrested, the arrest may be 

withheld  

Kusum Sharma & Ors vs. Batra Hospital & Med. Research  
Bench: Dalveer Bhandari, Harjit Singh Bedi  
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Facts:  
 Shri R.K.  Sharma was a senior operations manager in the Indian oil corporation. 

In June he developed blood pressure. He was very obese and had complaints like swelling and 
breathlessness while climbing stairs. He visited Mool Chand hospital on 10.12.1989 but no 
diagnosis made. Later in 14.3.1990 he was examined by Dr. R.K. Mani who advised to get 
admitted for swelling. On 18.3.1990 he was admitted in Batra hospital and had ultrasound 
abdomen and on 21.3.1990 had a CT for abdomen and found a smooth surface mass in the left 
adrenal. Surgery became imperative for removing the left adrenal. The deceased Shri Sharma was 
informed by Dr. Mani that it was encapsulated benign tumour of the left adrenal of less than 5 
cm in size which could be taken out by an operation. It was decided to carry out the surgical 
operation for the removal of abdominal tumour.  

 
In this case the Supreme Court enumerated the following principles to be followed while 

deciding whether medical professional is guilty of medical negligence: 

i. Negligence is an essential ingredient for offence. The negligence to be established by the 

prosecution must be capable and not the negligence merely based upon an error of 

judgement  

ii. A medical practitioner will be held liable only where his conduct fell below that of the 

standards of a reasonably competent practitioner in his field.  

iii. Medical profession is expected to bring a reasonable degree of care. Neither the very 

highest nor the lowest degree of care and competence judged in the light of the particular 

circumstances of each case is what the law requires.  

iv. In the realm of diagnosis and treatment there is scope for genuine difference of opinion 

and one professional doctor is clearly not negligent merely because his conclusions differ 

from that of the professional doctor  

v. Negligence cannot be attributed to a doctor so long as he performs his duties with 

reasonable skill and competence. Because the doctor chooses one course of action in 

preference to the other one available, he would not be liable if the course of action 

chosen by him was acceptable to the medical profession  

vi. It is our burden duty and obligation of the civil society to ensure that the medical 

professionals are not unnecessarily harassed so that they can perform their professional 

duties without fear. 

XII. CONCLUSION 
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Medical professionals are entitled to get protection so they do their level best to protect 
people. At times they also have to be saved from such class of complaints who use law a tool for 
pressurizing the medical professionals/ hospitals especially private clinics for extracting uncalled 
for compensation. Such malicious proceedings deserve to be discarded against the medical 
practitioners. As people also consider doctors as god sometimes it may be true in some case 
people lose their beliefs. As per current situation during the COVID time the doctors helped us 
a lot to face this pandemic; we cannot blindly blame physicians. Patients are also duty bound to 
tell the consequences like allergic to specific drug/ previous medical history etc; if the injury 
caused because of this it will not come under negligence. Yes, our Indian judiciary is fairer to the 
people but sometimes it may go wrong; some people with their influence take laws in their hands 
and make false complaints which waste the court time and their times too. Comparing to other 
judiciary Indian Judiciary is fair enough to the physicians and patients as per medical negligence.  
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