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CUSTODIAL DEATHS 
 

Kislay Tarun* 
 
 

ABSTRACT 

 
This Research Paper is an attempt to cover each and every aspect of the concept of ‘Custodial Death’ in the Indian 

scenario and also at an international level. The word ‘custody’ basically relates to guardianship and protective care. When a 
person is arrested for committing a particular offence, he is kept in prison and this imprisonment under the guidance and care 
of policemen with state authority is known as custody. When a criminal is in police custody, he has to face a lot of negative 
treatments which includes certain kinds of torture and when the criminal dies because of the physical or mental torture, it is 
considered as custodial death. Some custodial deaths are also caused due to the lack of care and health in the prison. 
Custodial deaths, many a times leads to various controversies as it raises a question on the trust of general public on police 
officials. Many a times, police officials misuse the authority provided to them by the state to cause physical harm to the 
criminals just to satisfy their personal grudge or to show their dominating behavior.  
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I. CHAPTER 

 

1. INTRODUCTION 
 
‘Custodial Death’ means the death of an accused person who died or was killed illegally 

while he was in custody i.e. in the duration of his imprisonment. The initial stage of custodial 
torture by any state officer with the authority provided by the state is considered one of the 
cruelest forms of human rights abuse. This form of torture practice on criminals or prisoners are 
forbidden by the Supreme Court, the National Human Rights Commission (NHRC), and the 
United Nations. But, the police across the country go against their guidelines. There has been 
various cases various cases where a person was arrested in connection to the investigation of an 
offence by the police without warrant and then the arrested person was tortured to bring out the 
information from him for the purpose of investigation and sometimes this torture leads to death 
which can better be called as ‘Custodial Death.’ 

 
There are two basic categories under which an accused can be kept under custody; Police 

Custody & Judicial Custody. Any custodial death will cover both of these aspects. In the case of 
police custody, the physical custody of the accused is handed over to the police and the accused 
here is lodged in the police lockup while in judicial custody, the accused is kept in jail under the 
concerned magistrate. 

 
Custodial Death is considered one of the worst crimes in a civilized society which is 

governed by the Rule of Law. The constitution of India states that Article 21, the Right to life 
can never be shed of or eradicated in any case then how the guidelines of this article is violated 
when a policeman arrests a person and tortures him to death. Joginder Kumar v. State of Uttar 
Pradesh 1994 4 SCC 260 explains this statement in a proper manner. 
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2. RESEARCH PROBLEM 
 
The main research problem this paper aims to bring a verdict to what is the major cause 

of custodial deaths and what are the laws formulated to protect the rights of the person who is 
under custody. 

 
 

3. RESEARCH QUESTIONS 
 

A. Can illegal arrest and detention lead to custodial death? 

B. What are the main causes for the violence carried out in the custody? 

 

4. HYPOTHESIS 
 

A. Yes, every time a person is convicted or arrested illegally without any significant evidence there 

are major chances of his death in the custody. There are various cases which prove that police 

administration make wrong use of their powers which are given to them for the purpose of 

dealing with crimes in the society, but many a times they use this power to implicate innocent 

and poor people in false cases and perform illegal arrest and detention and in the form of 

investigation to extract information from them which they never had and finally after suffering 

such extreme torture, they die. 

B. The system of is one of the main arm of the democracy of our country as it deals directly with 

the common man. This gives rise for an urgent need for the prevention of abuse of power and 

guide it to the right direction and to execute this, the study of reasons of custodial violence is 

essential. Work pressure is one of the primary reasons. When some rigid criminals refuse to 

convey the information with light and easy torture, it gives rise to a mental pressure in police 

officials to prove eligible to their work by extracting information from these hard criminals and 

to do this they often opt for brutality in the form of extreme torture. To Show Results is 

another reason when the police officials to show better results in the once a case is recorded and 

filed in the court, opt for illegal arrests, unlawful confinements or detention of people to prove 

case against them. The third reason is Reformation and it takes place when the police show 

worse consequences to the criminals for committing a crime with a mentality that this will create 

fear in their mind and will prevent them from committing the crime again. And lastly, one of the 
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most interesting reasons is Punitive Violence. There are a few honest policemen, who are 

misguided and when are they are hurt morally after witnessing a crime, they make use of third 

degree torture methods as they don’t want the criminal to go unpunished. Although, they do it 

for the betterment of the society, they have to face accusations of illegal detention and torture 

and have to prove it in their favor.  
 
 

5. EXISTING LEGAL SITUATION 
 
The present scenario states that the number, of custodial deaths are increasing day by day 

and there is no strict law formulated to overcome the same. Talking about the present situation, 
the number of custodial deaths averaged to over 5 persons per day. A total of 1,727 people died 
in police custody between the years 2001 and 2018. The laws relating to Article 19 and 21 gave 
been working on to strengthen the legality and forbid custodial deaths in near future. 

 

6. REVIEW OF LITERATURE 
 
This research paper provides an overview of custodial death and the laws and cases 

surrounding it. Book on “Death in Custody” by “Aronson, M.E.” explains the concept and its 
out-comings in depth. 

 
 

7. OBJECTIVES OF THE STUDY 
 

a) To find out and understand the core reason behind the use of third degree process on criminals 

by the police officials. 

b) To find out if physical torture can lead to custodial death in each and every case. 

 

8. METHODOLOGY 
 
The explanatory method of research was carried out in this project to cover every 

segment of the topic and overcome the research problem raised. Only secondary sources of data, 
has been referred for the study of this paper. Various books, websites, journals, e-reports and 
articles available online were used to carry out the research for this project. These sources and 
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materials were carefully understood and analyzed to prepare this paper, explain the research 
objectives and to finally reach the conclusion for the research problem. 

 

II. CHAPTER 
 

1. WHAT IS CUSTODIAL DEATH?1 
 
Custodial Death is the cause of death of an individual while in custody due to any of the 

forms of cruel treatment or torture by the police officers in the procedure of investigation or 
interrogation. It is a crime governed by the rule of law and it considered one of the worst forms 
of cruelty, brutality, or torture. 

“The Hon’ble SC has held that the prisoners are entitled to fundamental rights while they are in 
custody”. Even if custody and an arrest work in a parallel manner, the use of any form of violence 
should not be allowed only because the person in custody is accused of an offence. This states 
that the human rights of a person who is in custody cannot be violated or the person be 
deprived of his human rights by any police official or an authoritative boy except the rights the 
courts has curbed upon. Custodial tortures, leading to custodial death have been the part of this 
world since a long time and it never cares about, sex, age, or the state of health of a person. This 
worst form of human rights violation is becoming a serious and alarming problem for the 
countries. The brutality by the jail authorities, police and other agencies (who enforce law) on the 
accused has been increasing day by day. 

 
There is hardly a day on which the incident of custodial torture or custodial death has 

not been reported in press. The police often bring in the use of violence on the criminals to 
punish them under the fellowship of the judiciary. Custodial torture has become so common 
nowadays that, not only the police, but also the general public consider it as a general practice of 
cross examination. 

 
Many of the police officers are rigid in their own ways. There are various legal provisions 

laid down by the State Police Manuals, which restricts the police officers from getting involved 
in such activities which are considered to be abuse of powers and also violates the human rights. 

                                                             
1 https://indiankanoon.org/search/?formInput=custodial%20death 
www.hindustantimes.com 
 

https://indiankanoon.org/search/?formInput=custodial%20death
http://www.hindustantimes.com/
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But many police officers misuse their powers and refuse to follow such laws as they think that it 
will be very difficult to prove such acts against them and they can very easily escape from the 
situation. The democracy is shaken and concerns have been raised for every citizen in India due 
to the occurrence of custodial deaths. The International Authorities also put pressure on the 
National Governments to observe and give highest importance to human rights. Custodial 
deaths come with a procedural nature and just cannot occur suddenly. An accused person is 
arrested for an offence, kept in custody, tortured or ill-treated in the course of investigation, 
brutally tortured or harmed physically and mentally and finally dies in his custody itself. This is 
how a custodial death takes place. 

 

2. DIFFERENCE BETWEEN POLICE CUSTODYAND JUDICIAL 
CUSTODY2 
 

When a complaint or report is sent to police about a particular crime, a police officer 
arrests the suspect of that crime. An arrest is made to prevent the accused from committing any 
further offence. The suspect is then brought into the police station and this detention in police 
station is known as police custody. Here, the suspect is kept in a lockup. This detention is not 
longer than 24 hours. The police officer in charge of this case is permitted to interrogate the 
suspect to bring out the information from him. Also, as per Section 167 of The Code of 
Criminal Procedure, 1973 the officer in charge under is responsible to bring that suspect before 
and appropriate judge within 24 hours which excludes the time of journey from police station to 
the court.  

 
Whereas, in judicial custody a suspect, by the order of the concerned magistrate is kept in 

a jail which clearly states that the suspect is in custody of the magistrate. He can either be sent to 
jail  or detained under police custody when presented in front of the magistrate. During judicial 
custody, the police officer in charge of the case is not allowed to interrogate the suspect but the 
court can allow it if the facts presented requires an interrogation. The extending of time duration 
of the custody by the magistrate to a certain limit should be noted from Section 57 and the same 
was held in Raj Pal Singh v. State of U.P.  (1983 Crl. L.J. 109). 

                                                             
2 www.districts.ecourts.gov.in 
www.indianexpress.com 
www.timesofindia.indiatimes.com 
Habeas Corpus writ on Shobha Gupta 
Deepak Bajaj v. State of Maharashtra. 
 

http://www.districts.ecourts.gov.in/
http://www.indianexpress.com/
http://www.timesofindia.indiatimes.com/
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In the drugs case linked to Sushant Singh Rajput’s death, actor Rhea Charaborty was 
arrested by Narcotics Control Bureau, which is the apex drugs law enforcement agency in the country. After being 
produced before court she was remanded to Judicial Custody. 

 
 

 

3. DISTINCTION BETWEEN ENCOUNTER AND CUSTODIAL 
DEATH3 

 

“Every encounter is per se a custodial death, while vice-versa is not true”. The core point which 
creates a distinction between custodial death and encounter is that in custodial death, the suspect 
is killed due to the torture and mistreatment by the police officers during the custody but in an 
encounter, the police officer deliberately kills the suspect on the reason of self-defense. Both of 
them are the killings by a police officer while going beyond the judicial norms and a proper 
reasoning and slight variations. Another point is that the reason of self-defense cannot be 
taken in custodial deaths. 

 
Section 100 of the Indian Penal Code (IPC) states and provides the right of private 

defense and Section 97 allows the use of force in that self defense. When it comes to the 
authority of police, Section 46 of Code of Criminal Procedure permits them to use force on the 
criminals which can result to their killings. The encounter rate is very high at minimum of one 
death every one second due to killings in an encounter. The Bhopal Central Jail Case is one of 
the most controversial encounter incidents. The incident took place when eight of the criminals 
escaped from the Central Jail of Bhopal and the police killed all eight of them in an encounter. 
Even the custodial deaths rates are running parallel to this where a prisoner dies in the police 
custody and shows same continuation trend when it comes to Extrajudicial Killings. Another 
extrajudicial killing took place in Chennai, Tamil Nadu in the famous case of Batla House 
Encounter where five persons where suspected of committing robbery in two of the banks. 
When the police came in the scene and entered the premises of the crime scene, the five suspects 
where already there and when they were asked to surrender, they instead fired on the police. This 
lead to the reasoning of self-defense and all five of them were shot dead in an encounter. 

                                                             
3 www.m.timesofindia.com 
www.indialawyers.wordpress.com 
PDF available on www.core.ac.uk 
D.K. Basu v. State of West Bengal 
PUCL v. State of Maharashtra 
 

http://www.m.timesofindia.com/
http://www.indialawyers.wordpress.com/
http://www.core.ac.uk/
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Even custodial death exceeds the judiciary, and is considered as extrajudicial killings. In 
the year 2019, NCAT had reported 13 cases of death of Dalit and tribal people while they were 
in the police custody. Also the Muslim minority community faced such deaths and the conflict of 
Hindu-Muslim communities acts as a major reasoning for the intentional killing in the name of 
custodial deaths.    

 
 
 

4. AN ALARMING DATA OF CUSTODIAL DEATHS IN INDIA 
 

India is a country where the number of custodial deaths is already increasing at a very 
high rate. Below is the accurate data referring to the custodial deaths in jails of India:-4 

 India saw an average of 5 custodial deaths per day during the dates; 1st April, 2017 and 28th 

February, 2018. 

 According to the data between the years 2001 and 2018, as per the studied reports of National 

Crime Records Bureau (NCRB), the number of deaths which took place in police custody 

was 1,727, out of which only 810 cases were reported, 334 cases were charge-sheeted out of 

which just 26 policemen were convicted by the court. This is the form of justice going on in 

Indian courts regarding the custodial deaths in India. 

 A wrongful manner of arresting and keeping in custody was disclosed by NCRB in the reports of 

2017, where a total of 58 deaths in the custody took place of the people who were not even 

presented before the court of law. 

 A report presented by Asian Centre of Human Rights (ACHR) states the number of deaths 

in both police custody and judicial custody. It was counted 1530 deaths in judicial custody and 

144 deaths in police custody during the time frame of 1st April, 2017 to 28th February, 2018. 

 The National Campaign against Torture had also released a report in the recent year of 2019 

which confirmed that out of 125 custodial deaths, 93 deaths were the result of torture or foul 

play by the police. 

This data per se is more than enough to bring to the light, study, and understand the issue 
of custodial deaths in India. Also if we talk about custodial deaths on an international level, the 

                                                             
4 www.lexforti.com 
www.theresearchgate.net 
www.telegraphindia.com 
 

http://www.lexforti.com/
http://www.theresearchgate.net/
http://www.telegraphindia.com/
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foreign countries, also have and alarming data regarding this major and harmful issue. Let’s 
understand the analytical data of these countries as well:- 

 U.S.A: In USA, 17,358 individuals died in the custody during the time period from 2007 to 2010 

as estimated by The Bureau of Justice Statistics. 

 Russia: According to an investigating website called Russian Ebola, in the year 2015, a total of 

200 deaths took place. 

 England and Whales: A total of 23 custodial deaths took place in England and Whales in the 

year 2017. 

All the above data clearly discloses that, the act of custodial deaths is more than just a 
crime. It is a form of threat to the society as it shatters the relation of trust between the police 
and the general public. 

 
 

III. CHAPTER 
 

1. LATEST UNFORTUNATE INSTANCES OF CUSTODIAL 
DEATHS5 

 
The very first controversial incident of a custodial death in India is; “The misery of a father 

and son in Thoothkudi (Tamil Nadu).” 
 
The instance of brutality and cruelty is truly reflected in the recent case of custodial death 

of father and son in Tamil Nadu. Both of them were tortured to death and brutally killed in the 
custody for just being a suspect in the views of the police without even being proved guilty of a 
particular offence or the commission of a crime. This incident of inhuman treatment is perfect 
to raise the most controversial question in the functioning of police officials in the society that; 
“Who authorized the police officers to resort to violence on suspects and torture them to death while in custody, 
which are not yet proven guilty by the court?” 

 

                                                             
5 www.hrw.org 
www.sabrangindia.in 
 

http://www.hrw.org/
http://www.sabrangindia.in/
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 The Indian government has been asked by the UN special reporters to investigate the torture 

which is alleged on the custodial killings of several Muslim men since January, 2019. This was 

carried out when the reporters had sent a report containing the information of several Kashmiri 

Muslims being slewed in the months of January and July in the year 2019. This report was sent to 

the government of India for probing their custodial deaths. 

 There have been cases where even after custodial deaths the police officers were not blamed for 

homicide. One of the popular incidents took place in Mumbai where Khwaja Yunus died in 

police custody seventeen years back and the Indian cops are still not accountable for the 

custodial deaths. 

 U.S.A: 

 George Floyd’s was killed by the police officers while he cried for help in the USA and his death 

is not at all a mystery. 

 In America, the Black Americans also faced this crime and 8 percent of their population was 

killed in custodial deaths. 

 Russia: 

 While being in the police custody, Timur Khinchagov died in Russia’s northwestern Leningrad 

region. 

This incidents state the points to acknowledge the fact that brutality and inhuman 
treatment of police officers are killing people all over the world. 

 

2. VARIOUS METHODS OF TORTURE USED BY POLICE6 
 

There have been various landmark judgments in which the facts stated the involvement 
of torture on the accused people. Torture is nothing but a form of suffering in mental, physical 
and psychological state. The main purpose to torture a person is to bring out the required 
information from an individual. It also involves breaking of a person due to excessive 
psychological pressure and extreme physical pain. Torture is such a worst act that it can totally 
eradicate the interest to live life in the victim’s mind and lead them to commit suicide or torture 
themselves. 

                                                             
6 www.legalserviceindia.com 
 

http://www.legalserviceindia.com/
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There are various methods by which the police officers have been carrying out the act of 
torture on the victims since a long time. Let’s analyze and understand these used methods of 
torture:- 

1) Rape: Rape is the method which prevails from custodial torture and is carried out not just with 

women but also with men. The ‘ill-fated’ revelation of such custodial torture was identified in the 

popular incident of Mathura Rape Case namely; Tukaram and another v. State of Maharashtra. 

2) Harrasment and Beatings: Many miseries of the victims have come to light due to the beatings 

and harassment of the police. Such act where the victim died due to harassment and beatings 

was identified in the case of Nilabati Bahera v. State of Orissa. 

3) Illegal Detention: When an accused is detained without proper legal norms, such act is known 

as illegal detention. An illegal detention leads to immense torture and accordingly pain is 

suffered. The same was reflected in the case of, Rudal Shah v. State of Bihar, where the 

accused, after acquittal by the Sessions court, was detained in jail for 14 years. 

4) Other methods of inhuman treatment: There are other methods of torture which depicts 

inhuman treatment by the police which cannot be mentioned. These ways of torture also states 

the weak existence of human rights in the society. There is a need to make balance between the 

human rights of individuals and the interest of the society to eradicate such worst crimes from 

this world.    

 
 

3. USE OF THIRD DEGREE METHOD BY POLICE 
 

Third degree torture method is the final stage of torture in the procedure of interrogation 
of the criminal and is only carried out by a police officer when the initial methods fail to impact 
the criminal in any sort. Third degree is a kind of torture which involves both mental and 
physical violence against the criminal by a police officer with a purpose to extract 
confession/information from him during the process of interrogation. But the fact which stands 
here is that except certain circumstances and extent, all the other confessions made to a police 
officer cannot be considered as evidence in the court of law.  
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Police support the concept of custodial torture by the use of third degree on the below mentioned grounds:-7 
 

a. There are criminals who have been committing crimes since a long time and have become 

professionals. These professional criminals are tough individuals who refuse to deliver the 

information or confess their crime without the use of third degree. Thus, to prove the authority 

police officers make use of this method on them. 

b. The police officials think that the use of third degree torture cannot be considered as an offence 

on the hardened criminals such as the rapists and terrorists. 

c. When a person is accused of a particular offence, he should be proved guilty of that offence 

before the court of law and should be considered the culprit for that crime for his detention. To 

make this happen and reveal the truth from the mouth of the culprit, the police officers use 

violence in the form of third degree and they consider this an essential step. 

d. This also acts as a factor of preventive measure to control crime in the society and put fear in the 

mind of criminals to prevent them from committing a crime again in future. 

“Torture of a human being by a person under authority is essentially an instrument to impose the will of 
the Strong over the Weak by Suffering.” 

“Torture is a wound in the soul of painful that sometimes you can almost touch it, but it is also so 
intangible that there is no way to heal it. Torture is anguish squeezing in you, chest cold as ice and heavy, as a 
stone paralyzing as steep and dark as the abyss. Torture is despair and fear and rage and hate. It is a desire to 
kill and destroy including yourself.” – Adraina P. Bartow. 

 
The abuse of police power in the form of custodial violence is a global menace and not 

just a problem of India. In the Human Rights 1948 Universal Declaration, Article-5 
stipulates that: 

“No one shall be subjected to torture or cruel, inhuman or degrading treatment or punishment.” 
The crime of custodial deaths still remains even after such declarations and steps taken 

by the civilized nation in eradicating it. 
In the judgment of Jogendra Kumar v. State of Uttar Pradesh, it was held by the 

Hon’ble Supreme Court of India that, human rights are violated brutally by custodial torture and 
custodial death. In a report, Uma Bharti accepted the fact that she had ordered the police to 
make use of torture methods on the rape suspects when she was on the post of chief minister of 

                                                             
7 www.thewire.in 
www.milligazette.com 
 

http://www.thewire.in/
http://www.milligazette.com/
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Madhya Pradesh. This acts as a loophole in the definition stated by the UN convention as 
because the process of torture is in the state authorities and is lawfully allowed by the state.  

 
 

 
 

4. CONSTITUTIONAL PROTECTION AGAINST VIOLATION OF 
HUMAN RIGHTS 

 

A person cannot be deprived of his basic fundamental rights just because he is under the 
custody of police or under arrest as held in various judgments and if it happens, a person has full 
liberty to move to the Supreme Court under Article 32 of the Indian Constitution. 

 Article 20 of the Constitution of India: The right to a person against conviction of offences is 

given by Article 20. It also protects individuals against Double Jeopardy which means that an 

individual should not be punished twice for the same offence. 

 Article 21 of the Constitution of India: This Article provides Right to Life and states that each 

and every human being has the right to live a quality life and the judiciary understands this as a 

right to be free from torture. 

 Article 22 of the Constitution of India: This Article provides all the fundamental rights with 

regards to conviction such as informed of the grounds of arrest, to be defended by a legal 

practitioner of his choice, etc.  

There are various other statutory safeguards in the form of codified laws such as; The 
Indian Evidence Act, 1872, Code of Criminal Procedure, 1973, and Indian Police Act. 
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IV. CHAPTER 
 

1. CONCLUSION & SUGGESTION 
 
It is high time India should take action and ratify the UN convention against custodial 

deaths. The reformation of police should take place and the police officials should be provided 
with proper guidelines to respect the human right of the people who are detained. The higher 
authorities should keep an eye on their subordinates by installing CCTV cameras in every police 
stations, lockups and jails. This will help to better analyze how the process of interrogation 
proceeding take place. 

 
For the prevention of violence leading to custodial tortures and deaths, the members of 

NGOs should be allowed to visit the jails, detention centers, and lockups to keep a proper check 
of the health of the detainees and also to protect their human rights. 

 
The cops or police officers across the globe should understand that they have been 

provided with certain authorities to serve the society and provide justice and take an oath for a 
crime free society. They should not misuse or abuse their powers just to satisfy their personal 
grudge or to impress the judiciary or to forcefully prove an innocent guilty of a crime in front of 
the court of law. 
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