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INTRODUCTION: 
 
India is a country which guarantees freedom of speech to every citizen under its 

Constitution. However, this was not the scene half a decade ago until the Supreme Court 
categorically held so. Shreya Singhal v. Union of India is one of the landmark cases concerning 
the internet freedom, where the Supreme Court quashed the Section 66A of the Information 
Technology Act( IT Act), 2000, calling it unconstitutional and thereby affirming the value of free 
speech and expression. The case is recognized not only in India but globally as one of the 
significant decisions by the Supreme Court which concerns people’s right to access to internet. 

 
FACTS OF THE CASE: 
 
The Mumbai Police in November 2012, arrested two women named as ShaheenDhada 

and Rinu Srinivasan for posting allegedly offensive and objectionable comments on Facebook 
and liking respectively the comment at the same time expressing their displeasure over the 
shutting down of Mumbai city after the death of Shiv Sena chief Bal Thackrey. 

The police arrested the two women under Section 66A of the Information Technology 
Act, 2000, which punishes any person who sends through a computer resource or 
communication device any information that is grossly offensive or with the knowledge of falsity , 
the information is transmitted for the purpose of causing annoyance, inconvenience, danger, 
insult, injury, hatred, or ill-will. 

                                                             
* University Law College, Utkal University, Bhubaneswar. 
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Though, the Police released them later dismissing their prosecution, the incident invoked 
widespread public protest and criticism by the media. The two women filed a petition which 
challenged the Constitutional validity of Section 66A of the IT Act 2000, on the ground that it 
violated the Right to freedom of expression. 

In 2012, Shreya Singhal, who was a Law student at that time approached the Supreme 
Court by the way of a PIL and filed a writ petition under Article 32 of the Constitution seeking 
to make Section 66A, 69A, and Section 79 unconstitutional claiming that they violate the right of 
freedom of speech and expression of an individual. 

 
ISSUES: 
 

1. Constitutional validity of Section 66A, 69A, and 79 of IT Act, 2000, was challenged. 
2. Whether Section 66A is curtailing Freedom of speech and expression. 
3. Whether Section 66A is saved under Article 19(2) of the Constitution. 

PROVISIONS INVOLVED: 
 
(1) Section 66A of IT Act, 2000. 
(2) Section 69A of IT Act, 2000. 
(3) Information Technology (Procedure and Safeguard for Blocking for Access of 

Information by Public) Rules, 2009. 
(4) Section 118(d) of Kerala Police Act. 
(5) Article 19 of Constitution of India. 
(6)Article 14 of Constitution of India. 
(7) Article 21 of Constitution of India. 
 
BACKGROUND: 
 
Section 66A, The Information Technology Act 2000 
 
Punishment for sending grossly offensive messages through communication service etc. 
Any person who sends, by means of a computer resource or a communication device,- 

a) any information that is grossly offensive or has menacing character; or 
b) any information which he knows to be false, but for the purpose of causing annoyance, inconvenience, 

danger, obstruction, insult, injury, criminal intimidation, enmity, hatred or ill will, persistently by 
making use of such computer resource or a communication device; or 

c) any electronic mail or electronic mail message for the purpose of causing annoyance or inconvenience or to 
deceive or to mislead the addressee or recipient about the origin of such messages, 
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shall be punishable with imprisonment for a term which may extend to three years with fine. 
 
Article 19(1) (a) of Constitution of India 
 
Article 19(1) (a) is the fundamental right of Freedom of speech and expression of all citizens. 

One’s opinion may be expressed by words of mouth, in writing, in printing pictures or any other 
mode. 

This freedom includes a person’s right to propagate or publish views of other people. 
 
Major Amendments 
 
A major amendment was made in the year 2008 in the IT Act. It introduced Section 66A 

which penalised the sending of “offensive messages”. It introduced Section 69 also, which gave 
authorities and powers of interception or monitoring or decryption of any information through 
computer resource. Additionally it introduced the provisions addressing pornography, child-
porn, cyber terrorism and voyeurism. This amendment was passed on 22nd December 2008, 
without any debate in Lok Sabha. The next day it was passed by the Rajya Sabha and was signed 
into law by the then President Pratibha Patil on February 2009. 

 
ARGUMENTS 
 
Arguments by the Petitioner: 
 

 Section 66A of IT Act 2000, infringes the right of freedom of speech and expression as 
enshrined under Article 19(1) (a) of the Indian Constitution. 

 The Petitioners argued that the causing of disturbance, hassle and so forth are not 
covered under the reasonable restrictions as expressed under Article 19(2) (a) of Indian 
Constitution. 

 Section 66A is vague in nature and infirmity has been created by this section as it does 
not properly define the terminology used under the section and it left the gates open for 
interpretations of this section according to the desire of law enforcement agencies. 

 Thus the limitation is absent and not provide by the Section. The Section violates the 
Article 14 of the Indian Constitution as there is no “intelligible differentia” with respect 
to why just methods for communication are focussed by the Section 66A. 

 This results in self-discrimination which by the way violates Article 14, 21 of the 
Constitution. 
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 The Petitioners also argued that the Section construed arbitrary powers to the authorities 
for its interpretation. 

Arguments by the Respondent: 

 Legislature is in the best position to address the requirements of the people and the 
Courts will only step in when a law is clearly violative of Part III and there is a 
presumption in the favour of constitutionality of the law in question. 

 Court would so construe a law to make it functional and in doing so can read into or 
read down the provisions of law. 

 Only probability of abuse can’t be a justification to declare a provision invalid. 

 Vagueness is not a ground to declare a statute unconstitutional if it is otherwise qualified 
or non-arbitrary.1 

RELEVANT CASE LAWS: 
 
The Supreme Court in this case has referred to several other landmark judgements on 

Freedom of speech and expression. For Example:- 
The Apex Court in Maneka Gandhi v. Union of India held that the freedom of speech 

and expression is not bound by any geographical limitation and moves with others not only in 
India but also abroad.2 

In RomeshThapper v. State of Madras, the issue was with Article 19(1) (a) and it is 
related to freedom of speech. The Court here stated that freedom of speech lies at the 
foundation of all democratic organisations.3 

In Khusboo v. Kanniamal& Another, the High Court of Madras stated that freedom of 
speech and expression is not absolute and was necessary as we need to tolerate unpopular views. 
The right requires free flow of opinion as well as ideas that are essential to sustaining social 
existence.4 

In another leading case of Bennett Coleman v. Union of India, the Court observed 
that freedom of speech and of press is the ark of the covenant of democracy because public 
opinion and criticism is pivotal to the working of democratic institutions.5 

The Supreme Court in Sakal Papers v. Union of India held that under a Constitutional 
system, freedom of speech and expression is one of the most significant principles.6 

                                                             
1https://globalfreedomofexpression.columbia.edu/cases/shreya-singhal-v-union-of-india/ 
2Maneka Gandhi v. Union of India, (1978) 2 SCR 621. 
3RomeshThappar v. State of Madras, 1950 AIR 124. 
4S. Khushboo v. Kanniamal and Anr, AIR 2010 SC 3196. 
5Bennett Coleman v. Union of India, AIR 1973 SCR (2) 757. 
6Sakal Papers v. Union of India, (1962) 3 SCR 842. 
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In Chintaman Rao v. State of Madhya Pradesh, the Court observed that, the phrase 
“reasonable restriction” implies that the limitation imposed on a person in enjoyment of the 
right should not be arbitrary of an excessive nature, beyond what is required in the interests of 
the public. The word “reasonable” means intelligent care and deliberation. Legislation which 
arbitrarily or excessively invades the right can’t be said to contain the quality of reasonableness 
and unless it strikes a proper balance between the freedom guaranteed in Article 19(1) (g) and 
social control permitted by clause (6) of Article 19.7 

 
OBSERVATIONS OF THE COURT: 
 
Laws in the U.S. and India 
 
The Apex Court did a comparative analysis between the Indian law and the U.S. law. The 

Court affirmed the observations made by Justice Brandeis in the case of Whitney v. California, 
which said, 

“Freedom to think as you will and to speak as you think are indispensable to the discovery and spread of 
political truth; that without free speech and assembly discussion would be futile. Liberty should be treated as a 
means as well as an end and fear of serious injury can’t alone justify suppression of free speech there must be a 
reasonable ground to fear that serious evil will result if free speech is practised.”8 

Whether to take US judgements in context of Article 19 of Constitution of India, three 
distinctions were made by the Supreme Court. 

I. First amendment of US is absolute and Congress shall not make any law which abridges 
the freedom of speech. 

II. The first amendment of US Constitution speaks of freedom of speech and of the press 
without any reference to the press. 

III. In United States the freedom of speech may be abridged if it is found to be obscene, 
libellous, lewd and profane whereas in Constitution of India it is mentioned that the right 
can’t be curtailed if it passes the eight elements of reasonable restrictions as given under 
the Article 19(2). 

Only distinction between US law and Indian law on freedom of speech and expression is 
that, according to US law there is a compelling necessity to achieve as important governmental 
policy or serious goal a law may pass the muster test but in India, if it is not covered under the 
eight ingredients of reasonable restriction then it shall not pass the muster test. 

 

                                                             
7Chintamon Rao v. State of Madhya Pradesh, AIR 1951 SC 318. 
8Whitney v. California, 71 L. Ed. 1095. 



  
   

LA  

SENATUS SCRIPTORS 
LAW JOURNAL 
VOLUME 2: ISSUE 2   

October-November, 2020                                     (O)ISSN 2582 6638 

 
 

 
 

www.lasenatusscriptors.com  

P
ag

e
7

 

Constitutionality of Section 66A 
 
The Supreme Court discussed three concepts under this case related to freedom of 

speech and expression:- 
I. Discussion 

II. Advocacy 
III. Incitement 

Only discussion or advocacy of any particular viewpoint howsoever disliked or 
unpopular it may be is at the heart of Article 19(1) (a) and it is only when such discussion or 
advocacy reaches the level of incitement then Article 19(2) gets into action. At this stage any 
legislation may be made for curtailing the speech or expression that tends to cause public 
disorder or has tendency to affect the sovereignty and integrity of India, security of the county, 
friendly relation with foreign states etc. In order to curtail the freedom which is granted under 
Article 19(1) (a) of the Constitution, the law should be in conformity with one of the eight 
restrictions enumerated under Article 19(2) of the Constitution. But the Section 66A of IT Act, 
2000, doesn’t pass the muster test under Article 19(1) (a) of the Constitution of India. 

 
Public Order: 
 
The expression “public order” has a very wide connotation which implies state of peace 

and tranquillity which prevails among all the people in a society as a result of internal regulations 
enforced by the state with due process of law. Going by this test it is clear enough that Section 
66A is intended to punish the person who uses the internet or any communication device to 
spread or circulate any information that falls under the sub clauses of Section 66A. The Section 
66A has no proximity to public order whatsoever. The Court has held that mere annoyance need 
not cause public disorder. 

 
Clear danger and tendency to affect: 
 
The Court has laid down that there must be clear tendency to incite. The expected 

danger should not be farfetched, remote or conjectured rather it should have immediate link 
with the expression. This test also is not passed by Section 66A of IT Act, 2000 as it has no 
substantial element of tendency. 

 
Defamation: 
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In order to constitute the offence of defamation, intention to damage one’s reputation is 
required. The Section 66A neither expressly nor impliedly concerns with injury to reputation 

. 
Decency and morality: 
 
As for decency and morality, the Supreme Court in the case of Doordarshan v. Anand 

Patwardhan’s Directorate General, the Supreme Court held thsat the law in US said that a 
material could be regarded obscene if the average person applying contemporary society or 
community standards discovered that the subject taken as whole appealed to the prurient 
interest.9 The Section 66A does not have the word obscene in it. 

 
Incitement of offences: 
 
Causing of annoyance, inconvenience, danger, etc. or being grossly offensive or having 

menacing character are not offences under Indian Penal Code, 1860. There is no proximate link 
of Section 66A and incitement because the information that is punishable under 66A need not 
be inciting. 

 
Vagueness: 
 
The terminologies used in the Section 66A for formation of offences are approximately 

defined making it difficult to charge on accused under any Section clearly. In Kartar Singh v. 
State of Punjab, the Supreme Court observed that, it is basic principle of legal jurisprudence that 
an enactment is void for vagueness if its prohibition are not clearly defined. It is insisted that 
laws should give the person of ordinary intelligence a reasonable opportunity to know what is 
prohibited so that he may act accordingly.10 

It is an essential ingredient of due process a statute is void for the vagueness contained in 
it. Asserting to the petitioner’s arguments the Court said that the Section 66A is unambiguous 
and violative of Article 19(1) (a) of the Constitution.  

 
Chilling effect and over breadth: 
 
Section 66A is such a common widespread subject that any serious views that differ with 

majority or person with authority can be caught within its ambit. The Section 66A is also 
unconstitutional as it takes within its extent the protected free speech which is of innocent 

                                                             
9Doordarshan v. Anand Patwardhan’s Directorate General, 2006 (8) SCC 433. 
10Kartar Singh v. State of Punjab, (1994) 3 SCC 569. 
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nature and which may also be used in a manner as to have chilling effect on free speech and 
therefore has to be invalidated on the ground of over breadth. 

 
Doctrine of severability: 
 
If an offending provision can be separated from that which is constitutional then only 

part which is offending is declared void and not the statute in entirety. Article 13 of the 
Constitution used the words “to the extent of such inconsistency be void”. At times, the void 
portion and the invalid portion of an Act are such inter-related that they can’t be separated. 
There, the invalidity of a portion makes the entire Act void. 

 
Article 14: 
 
In this case, the petitioners had argued that Article 14 is infringed in that offence whose 

elements are vague in nature is unreasonable and arbitrary and would result in application of law 
which is arbitrary and discriminatory. The petitioners contended that there is no intelligible 
differentia between the media and broadcasting, printing and live speech contrary to speech on 
internet and therefore on this ground no new class of offence can be made. However, the Apex 
Court disagreeing with the petitioners held that there exists intelligible differentia as internet 
gives any person a platform with very little or no payment to air their views and anything posted 
on it travels at the speed of light reaching millions of people all over the world in few seconds. 
The Court held the intelligible differentia valid and separate offences can be certainly created for 
different medium of communications.  

 
Section 69A and 79: 
 
Section 69A says blocking of internet site can take place only by a clear and reasoned 

order followed by procedural safeguards including a hearing to the originator and the 
intermediary. The blocking order of a website can be passed first by the designated officer 
complying with 2009 rules and second by the designated officer when he acts as an order passed 
by any competent court respectively. The intermediary is relieved from the liability of not 
blocking a particular content except when he fails to act on order of the court. The Section 79 
(3) (b) of the IT Act, 2000 states that the reason for exemption of this liability is that it becomes 
difficult for the intermediaries such as Google, Facebook etc. to keep track of lakhs of requests 
and to verify the rationality of such requests. The Apex Court also held that the court order must 
be in accordance with reasonable restrictions enumerated under Article 19(2). Unlawful Acts 
prescribed beyond the purview of Article 19(2) can’t form part of Section 79 so the Supreme 
Court rejected the plea of striking down of Section 79(3) (b) of IT Act, 2000. 
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JUDGEMENT: 
 
On the basis of above discussions the Supreme Court gave the following Judgement:- 
Section 66A of the Information Technology Act, 2000 is stuck down in its entirety 

being violative of Article19 (1) (a) and not saved under Article 19(2). 
Section 69A and the Information Technology (Procedure & Safeguards for Access 

of Information by Public) Rules 2009 are constitutionally valid. 
Section 79 is valid subject to Section 79(3) (b) being read down to mean that an 

intermediary upon receiving actual knowledge from a Court order or on being notified 
by the appropriate Government or its agency that unlawful acts are relatable to Article 
19(2) are going to be committed then fails to expeditiously remove or disable access to 
such material. Similarly, the Information Technology “Intermediary Guidelines” Rules, 
2011 are valid subject to Rule 3 sub- rule (4) being read down in the same manner as 
indicated in the judgement. 

Section 118(d) of the Kerala Police Act is struck down being violative of Article 
19(1) (a) and not saved by Article 19(2).11 

 
COMMENTS: 
 
India is one of the biggest democracies of the world and in a democratic state the 

freedom of speech and expression is a basic pre-requisite which needs to be protected in any 
manner. The verdict in Sherya Singhal case is indeed a significant one in the history of Supreme 
Court. Here, the Supreme Court adopted an extreme step by declaring a censorship law passed 
by the Parliament wholly invalid. This was acclaimed as a major step in the country’s quest for 
freedom of speech and expression. Clearly there is an increase in the scope of the right available 
to the citizens thus enabling them to freely express their views in the cyberspace or digital 
platform which are basically conduit to place any message. The State however now has very 
limited power in restraining this freedom only in certain exceptional circumstances to prevent 
citizens from misusing their freedom of speech and expression. It also puts a check on the 
unrestricted misuse of power by people in authority thereby striking a perfect balance between 
them.This case is essentially a groundbreaking case on Internet freedom in India as it was not 
only restricted to the Section 66A of the IT Act,2000 but also examined the core issue of duty of 
online platforms to take down contents as a liability and obligation under law. The decision of 
striking down of Section 66A is a welcoming step as it had vague and arbitrary application. By 
deciding in favour of the petitioners the Supreme Court has appropriately protected the 
fundamental rights of the citizens and has reserved the common man’s faith on the Judiciary. 

                                                             
11Shreya Singhal v. Union of India, AIR 2015 SC 1523. 
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The Shreya Singhal case is a landmark case and will definitely continue to be a guiding star for 
the future judgements and future precedents. 

 
 


