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ABSTRACT 

 

To begin with, changes in the fast-evolving and rapidly changing world the need for more challenging business models is 

required. The companies act 1956 act has been replaced by the 2013 act and enhancing the disclosure norms and faci litating 

the growth of companies and in turn providing protection and safeguarding the interests of the investors and yes of course their 

interests are to be taken care of the reason being at the end of the day it’s their money that been invested in the markets. The 

landscape of mergers and acquisitions has gained significant importance in recent times. Businesses are necessitated to undergo 

an M&A endeavor on account of various considerations. The scheme of the merger is more of a platform for the new business 

to gain and increase even more to a larger market share. It is one of the major aspects of the corporate finance world. It helps 

strong companies grow faster than competitors and provide entrepreneurs rewards for their efforts. This paper streamlines the 

intent of the giant corporates mitigating their losses by resolving through a scheme of compromise and arrangement thereby 

safeguarding the interests of the investors and to regain their confidence in investing as these investors are the future assets of 

the company to more specific well it can be said that just as a ship without radar is a company without its investors is nothing 

as there won't a business plan and to run the corporate sector would be indeed a tough task as the company is an artificial 

person and it’s the shareholders who are the main wings of the company. mergers and acquisitions have essentially gained a 

greater place as post-merger most of the giant corporates revive back with good growth which was once running with losses. This 

paper discusses the success and the growth that corporates post-merger come up with. 
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I. INTRODUCTION 
 

The term merger as defined in the Companies Act 2013 refers to the unification 
of two entities into one wherein one company is the acquired company and the other is the 
acquiring company in which the acquiring company buys the huge chunk of equity shares of the 
acquired company and the acquired company gives away its shares to the acquiring company. It’s 
an effective process through which mostly giant corporates gain sustainability in the market as in 
this competitive world for a corporation to survive is one of the toughest situations. The reason 
why companies go for the merger is for potential growth and expansion of their business which 
helps them survive in the market and variousness in the business help corporations gain an 
advantage when they choose to merge or acquire another business. Restructuring might bring 
down the effect of a specific industry to the company’s advantageousness.1 

Before the entities merge a due diligence report is to be submitted by the 
company which refers to a list of questions to be answered by the investee company so that the 
basics of the documents required are easily detected and such documents are necessary to 
ascertain the claims made by the investee company there are two types of due diligence which is 
usually followed exhaustive due diligence in cases of mergers and acquisition and strict due 
diligence in case of financing transactions. The reasons why the merger takes place is because to 
achieve the two crucial factors known as: 

1. Economies of scale – which refers to the achievement of efficiency at a reduced cost(sunk 
Cost) 

2. Synergies  

Both of these can be said that they are the rationale for mergers and acquisitions. 
Corporate governance and M&A are complementary to each other and the dominant part of the 
acquisition is shared and it includes assets, shares, and liabilities.2 

 

                                                             
1Avatar Singh, Company Law,16th edition (2015) 
2Deepak Verma, “A Study of Merger and Acquisitions with Provisions under Companies Act 2013 in 

India,2015” 
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II. TYPES OF MERGER 
 

 Horizontal Merger- a merger between companies operating in the same 
sector which is said both the entities have similar kinds of businesses. E.g.- Maruti Suzuki. 

 Vertical Merger- a merger between entities operating at two different 
levels with the main objective of increasing synergies and gain more control of the supply chain 
process, and increase business. Also, it often results in reduced costs and increased productivity 
and efficiency. 

 Conglomerate Merger- a merger between two unrelated entities that have 
nothing to do with each other. There is a concept of EPS which stands for earning per se when 
two entities merge the EPS is more. 

 Triangular Merger- This type of merger is done to get tax benefits. It 
takes place between the target company, acquirer company, and subsidiary of the acquired 
Company. Target is acquired by the subsidiary of the acquirer company. It is not present in the 
Indian laws. 3 

III. STAGES IN MERGER AND ACQUISITION 
 

 Approach a potential investor. 

 Negotiation between the Investor and the investee company (Negotiation + letter of 
Intent) whereas the letter of intent is non-binding. It’s a short-term version of the 
shareholder's agreement. It’s an informal mechanism where I signify the commercial 
intent of the investor. It’s in bullet form. It’s a document that highlights points based on 
which shareholders' agreement is made and the final investment agreement is made.  

 Commencement of due diligence (Identification of risks after DD is complete is known as 
materiality threshold) essential conditions need to be fulfilled wherein risks include legal 
risks e.g. Labour law violations.4 

 Condition Precedent (CP) and Condition Subsequent (CS)5 

 Condition Precedent is one has to fulfill the risks before investment (essential conditions 
without which investments cannot be done) 

                                                             
3Bhalla, Sandeep. 2016. Company Law in India: Part -1. eBooks Inc. 
4Bruner, Robert F. 2016. Applied Mergers and Acquisitions. John Wiley & Sons. 
5Avatar Singh, Company Law,16th edition (2015) 
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 Condition Subsequent – If there are minor violations of law, can be done once an 
investment agreement has been made. (minor compliances of law) 

 Execution of investment documents which includes share purchase agreement, share 
subscription agreement, and shareholders agreement. 

 Post investment – Condition subsequent + amendment of articles of association (parallel 
to share purchase agreement.6 

IV. DRAFTING OF THE SCHEME OF MERGER 
 

The scheme of the merger is to be drafted subject to certain terms and conditions.7 There 
are certain terms and conditions: 

 Property + liabilities  

 Structure  

 Nature of merger 

 Shareholding  

 Vesting of rights 

The scheme of the merger is between the transferor and transferee company  
Mergers and acquisitions are additionally financially savvy. They can decrease the 

expenses of creating business exercises that will supplement an organization's qualities. The 
securing can likewise build the production network evaluating power. Besides that, such business 
rebuilding is one approach to kill potential contenders of the business.8 

Purchasing out an organization or converging with another can be a wise venture 
with regards to achieving one organization's long-haul objectives. Notwithstanding, a business 
merger and obtaining is an alternate procedure and the issues that should be tended to are 
extraordinary. Being aware of those issues may help entrepreneurs settle on the best and most 
fitting choices before hopping into the arrangement.9 

Mergers and acquisitions are an opportunity for corporate rebuilding that 
assumes a significant job in the corporate fund world. It is where two organizations are joined 
while procurement includes an organization that needs to gain a business to remain focused.  

                                                             
6Bruner, Robert F. 2016. Applied Mergers and Acquisitions. John Wiley & Sons. 
7Beena, P. L. 2014. Mergers and Acquisitions: India under Globalization. Routledge. 
8Bhalla, Sandeep. 2016. Company Law in India: Part -1. eBooks Inc. 
9M and A Critique the whys and the how’s, https://mnacritique.mergersindia.com/appointed-date-and-

effective-date-in-merger-and-demerger/ ( last visited Oct. 24 ,2020) 

https://mnacritique.mergersindia.com/appointed-date-and-effective-date-in-merger-and-demerger/
https://mnacritique.mergersindia.com/appointed-date-and-effective-date-in-merger-and-demerger/
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There are numerous reasons why a business would get or converge with another 
business. The most well-known factor is the potential development of the business. A business 
merger may allow the gaining organization to develop its piece of the pie. Likewise, broadening 
in the business puts organizations in a preferred position when they combine or gain another 
business. Rebuilding may decrease the impact of a specific industry on the organization's 
productivity.10 
 

V.CASE LAW 
 

A. MARSHALL & CO VS ITO- IN RELATION TO SECTION 
232(6)  

This case was all about what should a scheme of merger contain and in the 
scheme of merger, parties get to decide the date of the scheme of merger and the scheme of 
merger should have an appointed date to make it enforceable, sanctioning by NCLT.11 

A date with the effect which may precede the date of sanctioning scheme filing of 
a certified copy of the date of the allotment (date, NCLT sanction, file the certified copy before 
ROC)12 

All these are conditions after the date of deciding, as to when there will be an 
appointed date. 

 

VI. DRAFTING THE SCHEME OF MERGER 
 

 
The first step is that BOD prepares the scheme of merger and acquisition. Once 

the scheme is prepared it is then filed before the NCLT and once filed before the NCLT it is 

                                                             
10M and A Critique the whys and the how’s, https://mnacritique.mergersindia.com/appointed-date-and-

effective-date-in-merger-and-demerger/ ( last visited Oct. 24 ,2020) 
 
11Mr. Amrit Subhadarsi, Assistant Professor of law, KIIT School of law, Bhubaneswar 
12Ms. Snehanjali Pradhan, 5th Year Student (Business Law) Hons, KIIT School of Law, Bhubaneswar  

https://mnacritique.mergersindia.com/appointed-date-and-effective-date-in-merger-and-demerger/
https://mnacritique.mergersindia.com/appointed-date-and-effective-date-in-merger-and-demerger/
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assumed that there is 50 percent of approval has been done which is based on the ordinary 
resolution.13 

NCLT calls for a meeting of creditors and members wherein the special 
resolution is mandatory having 3/4th of majority i.e 75 percent members and creditors are 
present and voting  

NCLT being satisfied with all the terms and conditions set forth approves the 
scheme to be given effect with the approval of NCLT the companies might go for further 
related transactions. The scheme of merger serves as a binding document on both the 
companies.  

Even at this stage, the NCLT has the Suo moto power to modify if it thinks the 
members are fairly prejudiced.14 

Some important concerning the scheme of the merger is mentioned below to 
understand the applicability which are:  

 To determine who the transferor and transferee company is and the appointment date 
is to be decided. 

 The details of all the secured, unsecured debts which may be either in form of rupees 
or foreign currency and all other liabilities their rights, benefits, powers concerning the 
transferor company.  

 All the Details regarding all records, all files, including the list of names of all present 
and previous clients and providers, clients credit data, and so forth.  

 Transfer and Vesting of Undertaking of Transferor Company Details of authorized 
share capital and issued share capital as on date of start of the merger & acquisition of 
both companies are required to be mentioned. 

 Contracts, Deeds and other Instruments15 
This part will contain every one of the subtleties, all things considered, deeds, 

bonds, understandings, courses of action and different instruments of at all nature to 
which the “Transferor Company is a gathering or to the advantages of which the 
Transferor Company might be qualified and which are subsisting” 

                                                             
13M and A Critique the whys and the how’s, https://mnacritique.mergersindia.com/appointed-date-and-

effective-date-in-merger-and-demerger/ ( last visited Oct. 24 ,2020) 
 
14M and A Critique the whys and the how’s, https://mnacritique.mergersindia.com/appointed-date-and-

effective-date-in-merger-and-demerger/ ( last visited Oct. 24 ,2020) 
 
15Bruner, Robert F. 2016. Applied Mergers and Acquisitions. John Wiley & Sons. 

https://mnacritique.mergersindia.com/appointed-date-and-effective-date-in-merger-and-demerger/
https://mnacritique.mergersindia.com/appointed-date-and-effective-date-in-merger-and-demerger/
https://mnacritique.mergersindia.com/appointed-date-and-effective-date-in-merger-and-demerger/
https://mnacritique.mergersindia.com/appointed-date-and-effective-date-in-merger-and-demerger/
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 Accounting Treatments in the Books of Transferee Company:  
Upon the becoming effective of this Scheme, what and how the bookkeeping 

treatment in the books of records will be done ought to be referenced.16 

 Treatment of Taxes Paid by the Transferor Company:  
What will be the impact on all assessments, demands, cess, and so on (regardless of 
whether immediate or circuitous) when the merger and obtaining has not turned out 
to be powerful for any expense obligation that emerges after the Appointed Date  

 Treatment of Scheme for the Income-Tax Act, 1961  
This Scheme ought to be encircled inconsistency with the definition and 

conditions identifying with "Merger" as determined under Section 2(1B) and Section 
47 of the Income-charge Act, 1961.  

 Conduct of Businesses Until Effective Date  
With impact from the Appointed Date and up to the Effective Date what will be the 
status of the matter of the transferor and transferee organization will state.  

 Legal Proceedings:  
What will be the impact on all suits, activities, writ petitions, corrections, or different 
procedures by or against the Transferor Company pending as well as emerging at the 
latest Effective date?  

 Staff, Workmen, and Employees  
Workers are to be taken either on moves of the recently shaping organization or 
contract or whatever is the terms and its successful date ought to be referenced. 17 

 The issue of Shares by the Transferee Company:  
On the off chance that any, at that point it ought to be definite about the cost 

of offers several offers to assigned and other data about it. 18 

 Reorganization of Authorized Share Capital of the Transferee Company19 
Endless supply of this Scheme of a merger, the Authorized Share Capital of the 
Transferee Company will naturally stand expanded, is there any further activity 
required?  

 Application to National Company Law Tribunal:  
How the application ought to be made either through the allotment of gatherings or 
for headings of holding and leading of the meeting(s) of the individuals and 

                                                             
16Bruner, Robert F. 2016. Applied Mergers and Acquisitions. John Wiley & Sons. 
17Ms. Snehanjali Pradhan, 5th Year Student (Business Law) Hons, KIIT School of Law, Bhubaneswar 
18Mr. Amrit Subhadarsi, Assistant Professor of law, KIIT School of law, Bhubaneswar 
19Bhalla, Sandeep. 2016. Company Law in India: Part -1. eBooks Inc. 
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additionally lenders of these organizations, as might be coordinated by the Tribunals. 
20 

 Modifications, Amendments to the Scheme:  
What ought to be the modus of giving it impact to any alteration/revisions, as 

through goals of BOD?  

 Effect of Non-Receipt of Approval/Sanction:  
What will occur in case of any endorsements or conditions specified in the Scheme 
not being acquired or consented to, or for some other explanation, the Scheme can't 
be actualized.21 

 Expenses Connected with the Scheme:  
Who will bear the costs, charges, and costs, including any assessments and obligations 
of the consolidating organizations will bear? 

VII. ACT OF SEBI IN MERGERS: NEW MEASURES 

TAKEN BY SEBI 
 

Capital market controller Securities and Exchange Board of India (Sebi) has 
presented more balanced governance for mergers and acquisitions (M&A) including unlisted 
organizations to check control. The move comes in the wake of occurrences where unlisted 
organizations are converged with recorded organizations with ulterior intentions.22 

SEBI likewise reported various measures relating to the common reserve part, 
enabling it to put resources into fresher instruments, for example, land venture trusts (REITs) 
and allowing asset houses to utilize superstars for industry-level notices.23 

Other than these, SEBI additionally cut turnover charges by 25 percent paid by 
agents. "This will bring about decrease of by and large cost of exchanges and will profit the 
financial specialists and advance the improvement of protections showcase," Sebi said in a 
discharge.  

                                                             
20Ms. Snehanjali Pradhan, 5th Year Student (Business Law) Hons, KIIT School of Law, Bhubaneswar 
21Mr. Amrit Subhadarsi, Assistant Professor of law, KIIT School of law, Bhubaneswar 
 
22 Tambi, Mahesh Kumar, and Others. 2005. “Impact of Mergers and Amalgamation on the Performance 

of Indian Companies.” Econ WPA Finance, (0506007). 
23Tambi, Mahesh Kumar, and Others. 2005. “Impact of Mergers and Amalgamation on the Performance 

of Indian Companies.” Econ WPA Finance, (0506007). 
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It likewise facilitated the qualification criteria for districts to give metropolitan 
bonds and empowered computerized installment to SEBI by delegates.  

The fixing of M&A standards is gone for further protecting the enthusiasm of 
open investors in recorded organizations. Under the new rules, the open shareholding of the 
resultant substance made by the merger of an unlisted and a recorded organization must be more 
than 25 percent.  

"The goal is to have more extensive open shareholding and to forestall a huge 
unlisted organization to get recorded by converging with an exceptionally little organization," 
said Sebi.  

Further, the unlisted substance might be permitted to converge with 
organizations recorded on trades that have an across the nation terminal, for example, the 
National Stock Exchange (NSE) and BSE.  

The market controller additionally explained that the evaluating equation 
determined under the Issue of Capital and Disclosure Requirements (ICDR) guidelines will be 
material in situations where offers are being given to choose a gathering of investors rather than 
all investors according to the plan.  

The move comes after an ongoing merger including insurance agencies HDFC 
Life and Max Life had brought up issues over non-content charges paid to the advertisers of the 
Max gathering. 24 

“The guidelines endeavor to guarantee the privileges of the open investors are 
secured and give them a more prominent look-in on merger with unlisted auxiliaries”, said 
Sanjeev Krishan, accomplice and pioneer (bargains), PwC India. 25 

SEBI further said that organizations would be required to present a consistent 
report affirming consistency with the roundabout and bookkeeping guidelines properly ensured 
by the organization secretary, CFO, and overseeing executive.  

"Presently SEBI would have the option to viably intercede by bringing up 
criticisms in a plan, under the steady gaze of a high court supports such plans," said Sumit 
Agrawal, accomplice, Suvan Law Advisors.  

SEBI allowed the Rs 16.5-lakh crore household shared reserve area to utilize big 
names for supports. The rider is superstars that must be utilized for industry-level promotions 
and not at the reserve house or the plan level. SEBI likewise changed how MFs distribute their 
plan execution in promotions.  

                                                             
24Mr. Amrit Subhadarsi, Assistant Professor of law, KIIT School of law, Bhubaneswar 
 
25Mueller, Dennis C. 1986. “Mergers and Market Share: Samples of Merging Companies.” In Profits in the 

Long Run, 348–54. Cambridge University Press. 
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"Execution of MF plans will be promoted as far as CAGR for as long as 1 year, 3 
years, 5 years and since origin; instead of the current necessity to distribute plan's profits for 
however many year time spans as could be expected under the circumstances for as far back as 
three years," SEBI said.  

"The move was broadly anticipated. It will streamline the correspondence better, 
dissimilar to prior when it was extremely confusing and hard for financial specialists to ingest the 
data on specific plans," said Dhirendra Kumar, CEO, Value Research. 26 

On permitting big name supports, A Balasubramanian, CEO, Birla Sun Life AMC, 
stated, "The move will help in the development of the MF business. MFs merit greater support 
opportunities and big names have a superior associate. The MF business has an incredible 
potential to develop." 

Included Sundeep Sikka, CEO, Reliance MF, "Given the poor infiltration of the 
MF business, an extra push to connect with more speculators was required."27 

Plus, SEBI has permitted MFs to contribute instruments, for example, REITs 
and framework speculation trusts (InvITs) with riders. SEBI said an MF plan can't claim more 
than 10 percent of units gave by a solitary backer of REITs and InvITs. A plan can't contribute 
more than five percent of its advantages in a solitary REIT or InvIT. 28 

"The proposition is by interests in unlisted protections where open-finished 
assets can't contribute more than five percent. This is to decrease the introduction to moderately 
illiquid speculations," 

VIII. COMMON CLAUSES TO SHARE PURCHASE 

AND SHARE SUBSCRIPTION AGREEMENT 
 

A. TRANSACTIONS IN M&A 
 Definition clause for a share purchase agreement. 

                                                             
26Pawaskar, Vardhana. 2001. “Effect of Mergers on Corporate Performance in India.” Vikalpa26 (1). 

SAGE Publications India: 19–32. 
27M and A Critique the whys and the how’s, https://mnacritique.mergersindia.com/appointed-date-and-

effective-date-in-merger-and-demerger/ ( last visited Oct. 24 ,2020) 
 
28M and A Critique the whys and the how’s, https://mnacritique.mergersindia.com/appointed-date-and-

effective-date-in-merger-and-demerger/ ( last visited Oct. 24 ,2020) 
 

https://mnacritique.mergersindia.com/appointed-date-and-effective-date-in-merger-and-demerger/
https://mnacritique.mergersindia.com/appointed-date-and-effective-date-in-merger-and-demerger/
https://mnacritique.mergersindia.com/appointed-date-and-effective-date-in-merger-and-demerger/
https://mnacritique.mergersindia.com/appointed-date-and-effective-date-in-merger-and-demerger/
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 Time clause 

 Material adverse change 

 If a change happens beyond the control of the investor and investee, then none of the 
parties can be held liable. 

 Representation and Warranty Clause 
Based on fulfillment of the conditions and undertaking is given, it is certified that all 
the defects have been maintained and all the laws have been complied with, and in the 
event of happening if any liability arises, it is to be determined.29 

 
 

Mergers and acquisitions are a collective term for different business transactions 
where the company’s merge or they change ownership. It is a great way to achieve strategic goals 
and economies of scale. In a typical M&A transaction, the consensus is important and that has to 
be captured in a document that is termed as the shareholders’ agreement.30 

 The promise made by either party must be vague and that must be reduced to specific 
rights and obligations.31 

 This consensus can be subject to no. of laws and these certain laws may restrict the 
operation of certain parts of the consensus. In some cases, consensus cannot be 
implemented without the sanctioning of a regulatory authority. 

Merger, amalgamation, takeover, combination are all eggs of corporate 
restructuring wherein core business remains the same but the main objective would be 
restructuring the shares holding capacity to increase the efficiency. Merger and corporate 
restructuring are done to consolidate resources and achieve better efficiency. the best e.g. would 
be IBC – INSOLVENCY AND BANKRUPTCY CODE. 32 

B. RESTRUCTURING IS OF 2 KINDS 
 Organic restructuring – refers to any kind of reorganizing within the company if the 

co has more than 1 type of service or products available in the market and doesn’t 
take resources from the outside market. There is no outside interference. E.g.- 
demergers and divestments. 

                                                             
29Mr. Amrit Subhadarsi, Assistant Professor of law, KIIT School of law, Bhubaneswar 
30Mr. Amrit Subhadarsi, Assistant Professor of law, KIIT School of law, Bhubaneswar 
31Mr. Amrit Subhadarsi, Assistant Professor of law, KIIT School of law, Bhubaneswar 
32Mr. Amrit Subhadarsi, Assistant Professor of law, KIIT School of law, Bhubaneswar 
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 Inorganic restructuring – where both the entities are getting benefitted e.g. Merger, 
amalgamation, acquisition.33 

IX. RELATIONSHIP BETWEEN SCHEME OF 

MERGER AND RELEVANT PROVISIONS 

UNDER THE COMPANIES ACT, 2013 
 

Section 230 to 240 of the Companies Act,2013 brings a wider connotation 
concerning the provisions ruling M&A with the inclusion of arrangements concerning Members 
and creditors. All the other sections excepting section 234 were notified with effect from 
December 15, 2016, in addition to these sections 234 was to be notified with effect from April 
13, 2017.34 Excluding the substantive provisions as mentioned in section 230 to 240 directions 
on measure aspects are coated in Companies (Compromises, Arrangements, and 
Amalgamations) Rules, 2016 (‘CAA Rules’).35 Compromises and arrangements include mergers 
and acquisitions.  
 

A. SECTION 230 OF COMPANIES ACT,2013 

 A compromise or an arrangement between the members(primary shareholders) and 
creditors(secondary shareholders), meeting to ascertain the validity of the 
compromise/arrangement such power has been vested with the tribunal to call for the 
meeting of the creditors and members. 

 Arrangement(includes merger and acquisition) having a broader definition; 
consolidation/division of shares( reorganization of the share capital) 
Affidavit: material facts in addition to the proceeding, material facts without transaction 
cannot take place for eg. Loan documents, latest financial statement, latest audited 
reports, the tendency of proceedings before any court. 36 

                                                             
33Mr. Amrit Subhadarsi, Assistant Professor of law, KIIT School of law, Bhubaneswar 
34M and A Critique the whys and the how’s, https://mnacritique.mergersindia.com/appointed-date-and-

effective-date-in-merger-and-demerger/ ( last visited Oct. 24 ,2020) 
 
35Ms. Snehanjali Pradhan, 5th Year Student (Business Law) Hons, KIIT School of Law, Bhubaneswar 
 
36M and A Critique the whys and the how’s, https://mnacritique.mergersindia.com/appointed-date-and-

effective-date-in-merger-and-demerger/ ( last visited Oct. 24 ,2020) 

https://mnacritique.mergersindia.com/appointed-date-and-effective-date-in-merger-and-demerger/
https://mnacritique.mergersindia.com/appointed-date-and-effective-date-in-merger-and-demerger/
https://mnacritique.mergersindia.com/appointed-date-and-effective-date-in-merger-and-demerger/
https://mnacritique.mergersindia.com/appointed-date-and-effective-date-in-merger-and-demerger/
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 Falsifying affidavit is a criminal violation. 
The scheme of corporate debt restructuring was introduced before when insolvency and 
bankruptcy code wasn’t there. but as of now, corporate debt restructuring has been 
removed by RBI.37 
The arrangement is defined as something by which parties agree to do ascertain things 
even though there was any dispute between the parties (non-obstante clause). 
Compromise is defined as settlement/adjustment of claims in a dispute by mutual 
concessions and surrenders certain rights without some compensation.38 

 Notice of meeting  
Creditors, members, the material interest of a director, Key managerial persons. 

Such notice shall be given on the website and; 

 such notices are a kind of procedural requirement because some rights are 
exclusively given to the shareholders and they have a right to vote either in proxy 
or ballot or in person in one month concerning at least 10 percent of the share 
capital. 39 

 Notice shall be sent to Reserve bank of India, competition commission of India, 
Security Exchange Board of India, Ministry of Corporate Affairs, and Income tax 
Authorities or Sectoral regulators. 

Provided if, below the threshold limit, CCI’s approval is not required. All 
these are to be done within 30 days. 

Conditions to be fulfilled else not to be sanctioned 

 Fair 

 Laws and regulations are to be complied with. 

 The tribunal if satisfied affects after compromise or arrangements. 

 Powers of NCLT 

 Conversion of preference shares into equity shares 

                                                                                                                                                                                             
 
 
37M and A Critique the whys and the how’s, https://mnacritique.mergersindia.com/appointed-date-and-

effective-date-in-merger-and-demerger/ ( last visited Oct. 24 ,2020) 
 
 
38M and A Critique the whys and the how’s, https://mnacritique.mergersindia.com/appointed-date-and-

effective-date-in-merger-and-demerger/ ( last visited Oct. 24 ,2020) 
 
 
39Borad, Sunil. 1981*. Companies Act 2013: Bare Act. sunil. 

https://mnacritique.mergersindia.com/appointed-date-and-effective-date-in-merger-and-demerger/
https://mnacritique.mergersindia.com/appointed-date-and-effective-date-in-merger-and-demerger/
https://mnacritique.mergersindia.com/appointed-date-and-effective-date-in-merger-and-demerger/
https://mnacritique.mergersindia.com/appointed-date-and-effective-date-in-merger-and-demerger/
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 Protection of class of creditors 

 Variation of the shareholder’s rights 

 Exit offer to dissenting shareholder’s 

 Said order has to be filed with the registrar within 30 days from the date of the 
receipt of the order.40 

 Tribunal calls for a meeting creditor having 90 percent value agree or confirm by 
affidavit and thereafter scheme of compromise and arrangement is made. 

 Unless sanctioned by the tribunal no buyback of shares as buyback of shares 
reduces the share capital. 

 Compromise or arrangement may include takeover as in manner may be 
prescribed. 

 For the listed companies SEBI is a regulator there is an exception to it, other than 
the listed companies.41 

B. SECTION 231 OF THE COMPANIES ACT, 2013  
Power of the tribunal to administrate compromise or arrangement 
(a) The tribunal shall have the power to administer the application of the compromise or 
arrangement and 
(b) the tribunal may at the time of making such order or after any time provide such advice 
concerning any matter or any kind of modification as the tribunal may consider necessary.42 
 If the tribunal is satisfied that 43the said compromise or arrangement sanctioned cannot be 
administered by it with or without such modifications and failure of the company to pay its debt 
the tribunal may order for winding up and that such order shall be assumed to be an order under 
section 273 of the act. 

C. SECTION 232 OF THE COMPANIES ACT, 2013  
 Compromises are made in form of arrangements. 

Mutatis Mutandis – Latin term thereby explaining that in the event of two or 
more situations making necessary changes not affecting the main point at issue. 

Arrangement: reorganization of share capital 
 

                                                             
40Borad, Sunil. 1981*. Companies Act 2013: Bare Act. sunil. 
41Borad, Sunil. 1981*. Companies Act 2013: Bare Act. sunil. 
42Borad, Sunil. 1981*. Companies Act 2013: Bare Act. sunil. 
43Borad, Sunil. 1981*. Companies Act 2013: Bare Act. sunil. 
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Merger by absorption- is one of the most common methods between group 
companies getting approval is easy. e.g. reliance jio merged with reliance digital. 
A+B=B 

 
Merger by the formation of the new entity- Companies that are not in the 

same group but are in the same industry and such a merger getting approval is difficult.44 
A+B=C 

 

 An order made by the tribunal under sub-section (1) in respect of which division is 
proposed shall circulate for the meeting to be ordered by the tribunal. 

 The terms of the draft are based on which the scheme is prepared by the directors 
of the company. 

 Copy of such a draft is to be filed with the registrar.45 

 Explaining the effect of the report adopted by a specified class of persons. 

 Experts report for evaluation 

 A statement stating the company’s last annual accounts about the financial year 
before the company’s first meeting.46 

 The procedures mentioned under subsections (1) and (2), if the tribunal is satisfied may 
make an order for sanctioning the compromise or arrangement keeping an objective 
satisfying all the requisites. 

 If such order provides for the transfer of any property then it shall be transferred to the 
transferee company with all the liabilities and if such order directs all the charges shall be 
freed and ceases to affect.47 

 Copy of the certified order shall be filed with the registrar within 30 days for registration. 

 The scheme shall indicate the appointed date and not the date after the appointed date. 

 Every company shall file the statement with the registrar duly certified by a chartered 
accountant or cost accountant to check whether the scheme has complied with the orders 
of the tribunal or not. 

                                                             
44Mr. Amrit Subhadarsi, Assistant Professor of law, KIIT School of law, Bhubaneswar 
 
45Mr. Amrit Subhadarsi, Assistant Professor of law, KIIT School of law, Bhubaneswar 
 
46Mr. Amrit Subhadarsi, Assistant Professor of law, KIIT School of law, Bhubaneswar 
 
47Mr. Amrit Subhadarsi, Assistant Professor of law, KIIT School of law, Bhubaneswar 
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 In the event the transferor or the transferee company violates any provisions of this 
section shall be punishable with a fine which is not less than Rs 25 lakhs and every officer 
who is in default shall be punishable with imprisonment extending to a term of 1 year or 
with fine which is not less than Rs 1 lakh.48 

D. SECTION 233 OF THE COMPANIES ACT, 2013 
The above-mentioned section is to be read with rule 25 with the Companies 

Rules, 2016.Its covers fast track merger which requires approval from shareholders, creditors, 
registrar of companies, official liquidator along with the regional director. 
The key provisions are: 

The scheme may be entered between 2 or more small companies and such small 
companies having a paid-up capital of less than Rs 5 million and with a turnover which is less 
than 20 million. 
The scheme may be entered between holding and wholly-owned subsidiary company 
The scheme may be prescribed entered between class or classes of companies.49 
The fast track merger excludes certain companies which are enumerated below: 
Certain public companies 
Section 8 companies 
Companies regulated under a special act 

 
The scheme drafted requires the approval of: 

 Board of directors from two companies 

 90% of shareholders (in number) and creditors value 

 Central Government50 

The scheme shall be filed with the registrar of companies as well as the official liquidator 
A meeting is convened where the approval of the members and creditors is required. 
A declaration of solvency is to be filed by both companies.51 

E. SECTION 234 OF THE COMPANIES ACT, 2013 
Merger and amalgamation of foreign companies 

 Mutatis mutandis to the scheme of merger. 
(Notification by Ministry of Corporate Affairs) 
                                                             
48Ms. Snehanjali Pradhan, 5th Year Student (Business Law) Hons, KIIT School of Law, Bhubaneswar 
49Ms. Snehanjali Pradhan, 5th Year Student (Business Law) Hons, KIIT School of Law, Bhubaneswar 
50Ms. Snehanjali Pradhan, 5th Year Student (Business Law) Hons, KIIT School of Law, Bhubaneswar 
51Ms. Snehanjali Pradhan, 5th Year Student (Business Law) Hons, KIIT School of Law, Bhubaneswar 
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 Ministry of corporate affairs rules with RBI( foreign company)52 

 Section 2 (42) of the companies Act, 2103 

 Place of business53 

F. SECTION 235 OF THE COMPANIES ACT, 2013 
Dissenting shareholder’s 

 Transferee company with 9/10th value of shares 

 Notice to dissenting shareholders 

 Section 235(1)- notice (1month) notice – NCLT order for a solution. 

 NCLT not to make any contrary order  
Copy of Notice+ Transfer of Instrument 

 Transferor company receives any money in the bank account 

 Trust bond within 60 days. 

 Date of the offer.54 

G. SECTION 236 OF THE COMPANIES Act, 2013 
Direct connection with section 241 

 90 percent equity capital 

 Amalgamation, conversion of securities which is notified by the company. 

 Minority shareholders to be given an offer 

 Majority shareholders deposit (Value of shares to be acquired) 

 Act as transfer exit for receiving and paying price. 

 The majority of shareholders receive compensation on a pro-rata basis which is to share 
with the minority shareholders. 

 In the event of failing shareholders to acquire full purchase of shares then the provisions 
shall apply to residual minority equity shareholders.55 

                                                             
52Deepak Verma, “A Study of Merger and Acquisitions with Provisions under Companies Act 2013 in 

India,2015” 
 
53Deepak Verma, “A Study of Merger and Acquisitions with Provisions under Companies Act 2013 in 

India,2015” 
 
54Deepak Verma, “A Study of Merger and Acquisitions with Provisions under Companies Act 2013 in 

India,2015” 
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H.SECTION 237 OF THE COMPANIES ACT, 2013 
 The central government is satisfied that such order is for the public interest then 

notwithstanding anything in this provision may order for amalgamation of the companies. 

 The scheme shall be assessed by such authority and such assessment shall be published in 
the official gazette.56 

 Every member or creditor shall have the same interests and rights against the company 
concerning the amalgamation as he had originally in the company. 

 

I. SECTION 238 OF THE COMPANIES ACT, 2013 
 Offer and recommendation as specified in the circular shall be accepted by the directors 

as in the manner prescribed. 

 A statement containing disclosing the steps has to be taken by the transferee company to 
ensure that cash necessary is available. 

 Every circular is to be registered with the registrar. 

 An appeal shall lie against such order to the tribunal. 

 The director issuing circular and registered under subsection (1) clause c shall be punished 
with a fine of not less than Rs 25,000.57 

A. SECTION 239 OF THE COMPANIES ACT, 2013 
 All the books and papers, after amalgamation, shouldn’t be disposed of without prior 

permission of the central government and it may so happen that a person is appointed to 
ensure that those books and papers were not a part of the evidence to the offence 
committed.58 

                                                                                                                                                                                             
55Deepak Verma, “A Study of Merger and Acquisitions with Provisions under Companies Act 2013 in 

India,2015” 
 
56Deepak Verma, “A Study of Merger and Acquisitions with Provisions under Companies Act 2013 in 

India,2015” 
 
57Deepak Verma, “A Study of Merger and Acquisitions with Provisions under Companies Act 2013 in 

India,2015” 
 
58Ms. Snehanjali Pradhan, 5th Year Student (Business Law) Hons, KIIT School of Law, Bhubaneswar 
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B. SECTION 240 OF THE COMPANIES ACT, 2013 
 Any liability arising in respect of the offences if committed by the officers in default 

concerning the transferor company shall continue with such merger, 
Amalgamation or acquisition.59 

X. REGULATORY FRAMEWORK 
 

It’s categorized into two aspects: 

 General  

 Technical 
Indian contract Act, 1872                                                     Competition Act, 2002 
Companies Act, 2013                                                           SAST Regulations, 1997 
The Income-tax Act, 1961                                                    Intellectual property laws 
The Indian Stamp Act, 1899                                                 The Income Tax Act, 1899 
The labour laws  
The Sales of Goods Act, 1930 

A. Pre- Merger Compliance 
 Indian contract Act, 1872                                                    

 Companies Act, 2013     

 The Sales of Goods Act, 1930 

B. Post- Merger Compliance 
 The Income Tax Act, 1961 

 The Competition Act, 2002 

 The Companies Act, 2013 

 Intellectual Property Laws 

If the threshold limit exceeds then only CCI’s approval is required. 60 
 

                                                             
59Ms. Snehanjali Pradhan, 5th Year Student (Business Law) Hons, KIIT School of Law, Bhubaneswar 
60Mr. Amrit Subhadarsi, Assistant Professor of law, KIIT School of law, Bhubaneswar 
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XI. CONCLUSION 
 

Indian organizations have consistently beaded their unfamiliar accomplices 
incorporate modifying both inside and past the public unsettled areas. Consolidations and 
mixture are successful pointers of an amazing and creative economy. The legal framework for 
such corporate modifying must be straightforward and facilitative and not restrictive and 
covered in regulatory and managerial impediments. The best tangle in the technique for 
completing a consolidation or a mixture remains as often as possible extended court 
methodology needed for the approval of a plan of course of action. While a couple of basic 
changes have been proposed, organizations could see the need to get different supports from 
different regulators as troublesome. Regardless, the thirty days’ time obliges constrained on the 
regulators will, preferably, ensure that they respond in a period bound way. On its substance, the 
2013 Act offers broad and better straightforwardness ensuring confirmation of investors 
premium, while at the same time keeping up a vital good way from inconsequential fights. The 
right time-frame that the entire consolidation cycle would incorporate will be known whenever it 
is attempted and which will happen after the Tribunal is comprised and the guidelines actualized. 
It is sensible to express that the 2013 Act hopes to smooth out and make M&A smoother and 
clearer. The new arrangements should make it less requesting for endeavors proposing 
consolidations as it spears to have a decent plan of checks and equalities to forestall 
maltreatment of these courses of action.61 
 

 

                                                             
61Ms. Snehanjali Pradhan, 5th Year Student (Business Law) Hons, KIIT School of Law, Bhubaneswar 
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