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INDIA’S FRICTIONAL FEDERALISM 

ON THE PERIPHERY OF 

“CONSTITUTIONAL BARGAIN” 

Parth Goswami* 

ABSTRACT 

India subscribing to the federal spirit at the time of Independence opened various dimensions of discussions over its true 

implementation projection and circumvention of Centre’s prevalence in policy framing and decision-making desolating state 

provinces of their commitment in a unitary democratic republic. India has always expounded to the idea of quasi-federalism 

with a Central dominance regulating the model of Independent India. To reassure this idea, this article takes into account the 

evolutionary institutional setup of ‘forms’ of federalism resonating their presence in the economic-political paradigm of India. 

These forms have convoluted to re-affirm time and again the premise of Centre’s dominance in the regime of provincial 

matters: finding a way through policy dictation and inter-institutional interference. A judicious study is complemented 

invoking situations of the present times to insinuate shift from co-operative structure to diverse structures present. These 

situations are accentuated by a style of power struggle which happens to be prevalent in the country since the time of 

Independence. The Goods and Services tax, New Education Policy, Agriculture Bills and Covid-19 are critically analysed 

with a federalist mindset and conclusions have been progressed to demarcate presence of centripetal forces dominating the 

Indian model.   

 

Keywords:  

India’s Federalism, Provinces, Forms of Federalism, Covid-19, Policy Framing.   
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I. BIRTH OF THE FEDERAL STRUCTURE 
IN INDIA: (INTRODUCTION AND 

THEORETICAL FRAMEWORK) 

India was a culmination of heterogeneous regional identities forming and 
propagating to form an identity replete of centralised power in substance with federal features 
spread across its territory, during the time of Independence.  Frightened and frustrated by the 
fissiparous needs of Dravidians, Sikhs, Dalits, etc., the constituent assembly had the 
magnanimous task of forming an “Indian Nation”1 infusing a sense of brotherhood, dissipating 
the vivisection of the territory into a “post-modern” federal state capable of unifying over ‘550 
sections’2 of culturally distinguished autonomous bodies, separated by regional, lingual and 
ethnical divisions. During the British Sovereignty, it was specified to the rulers of multiple treaty 
states that despite varied arrangements, the crown shall supersede upon all states, scrupulously 
and independently examining all states to maintain law, order, respect and peace throughout the 
territory.3 Though, Jawaharlal Nehru on December 13 1946, moving an Objectives Resolution4 
conferring the position of various ‘Nawabs and Rajas’ where he explained,  that if the States, in 
the ‘Indian Republic’ desired to have a monarchical form of government in the States through 
‘people’ accessing freedom, the states were welcome to do it,5 still the Negotiating Committee, 
the only authoritative body to conduct negotiations on behalf of the states with the Chamber of 

                                                
1 Arjan H. Schakel, Chanchal Kumar Sharma, Wilfried Swenden. Regional & Federal Studies 29:3, pages 

329-354. (In Europe, homogenous, ethnically diverse groups prevailed, emerging into a politically divisive nation state after WW1, but 
in India, heterogeneity with diversified cultural differences where Europeans purposely “scoffed the approach to Indian Motherhood”) See; 
GAUR, ACHAL KUMAR (1985), "Centre-State Financial Relations and Finance Commissions". (Allahabad, Chugh 
Publications).  

2 S. Shiva Rao, The Framing of India’s Constitution, Volume 5, Select Documents, The Indian Institute of 
Public Administration, N.M. Tripathi Private LTD. Bombay. (The Butler Committee, 1927, presented a study of 550 sections of the 
nation each comprising of various administrative efficiencies, highly classified judicial systems and legislative bodies spread over 600,000 
square miles all over India).  

3 See; Lord Reading’s letter to the Nizam of Hyderabad, March 27, 1926, reproduced in White paper on Indian 
States, p. 149. 

4 S. Shiva Rao, The Framing of India’s Constitution, Volume 5, Select Documents, The Indian Institute of 
Public Administration, N.M. Tripathi Private LTD. Bombay. (The Indian states nor the Muslim League was present at the time of 
the resolution.). 

5 Constituent Assembly Debates, Volume 1, p 61.  
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Princes6 agreed on a number seats in the Legislature as long as the will of the people will prevail 
and have the sacrosanct position.   

 
Dr. B.N. Rau, envisaged the existence of federated and non-federated states, 

deciding the matter of accession by way of “mutual agreement’ between ‘Indian States’ and the 
Federal Government,7 in Part 3 of Govt. of India, Act 1935. The Draft also meticulously 
ordained the Provinces to undertake any judicial, legislative and executive function as mentioned 
in the Provincial and Concurrent List, sanctioned by the President8.  

 
Dr. B.R. Ambedkar expressed his reluctance and indefensible position, in which 

the ‘Indian States’ are not bound to accept ‘subject’ matter other than those specified in the 
Union List and are allowed to form their Independent Constitutions to formulate policies.9 

 
Federalism in India lies at the heart of a paradoxical aphorism “Unity in 

Diversity” with a formation of ‘Union of States’ to pacify regional disparities, organising a 
systemic structure of allotted, pre-ordained and prescribed powers mentioned in the Union, State 
and Concurrent Lists10. It is imperative to mention for the scope of this study, that every federal 
structure (majorly borne out of a Laissez Faire domination) (M.P. Jain 1964), has faced perennial 
struggle to accommodate and insinuate a robust setup of Centre-State relationship, concerning 
matters configurated in these three lists. Over-lapping of myriad entries in these lists is an 
invitation to legislative enactments to be curated by judicial pronouncements. Mr. B.N. Rau in 
his address on Centre-State Relationships cited Attorney General for Canada v. Attorney General for 
Ontario and others11, in which the Privy Council remarked, the matter of labour welfare is a 

                                                
6 (Chamber of Princes was a deliberative organisation establishes in 1921 with States in their own rights, having 

twelve representatives.) (A total of 93 seats in the legislature with appropriate measures to guarantee recognition in the Union 
Constitution with the Conference of Rulers agreeing to have deliberate discussions and participation in the Constituent Assemble shall be 
granted.) 

7See, Select Documents, Union Constitution Committee Report, Pt 1, para, 1. (Part 3 enumerated the Indian 
States, in which method of accession was tentative and no indication of manner was specified of grouping of ‘Indian States.’) 

8 Ibid, clause 188. 
9 Constituent Assembly Debates, Vol. 8, p. 42. (B.N. Rau explained multifarious ways to articulate the matters 

and powers of foreign affairs, defence and communication ceded in the Union and free of State control), See; Govt. of India, Act, 1935. 
10 Basically, the legislative capability or capacity of Parliament and state governing bodies is to be found in these 

three lists, legislative powers are additionally given by a portion of the articles of the Constitution. Articles. 2 to 4, accommodate 
confirmation or foundation of new states by parliamentary enactment, and arrangement of new states and establishment, limits or names 
of existing states by parliamentary law. 

11 “Attorney-General for Canada v. Attorney-General for Ontario and Others.” The American Journal of 
International Law, vol. 31, no. 2, 1937, pp. 348–357. (Subject to powers ultra-vires to the Parliament of Canada discussed at length). 
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Provincial subject and is not justified on the part of the Dominion to ratify an International 
Covenant and make engagements therein.  

“Though Dominion and Provinces are tightly equipped in the totality of legislative power, still 
these powers remain distributed and as far as the International obligations sustain, co-operation 

must be met between Dominion and Provinces in the matters concerning Provincial Subjects”.  

Australian system of Federalism has been outlooked by the accentuated policy 
conflicts and has been categorically criticised as ‘a jurisdictional muddle’ (Galligan 2008: 641) 
desiring to attain a clean hierarchical institutional setup12. India draws heavily from these 
Commonwealth countries, and projects to embellish a co-operative and deliberative legislative 
framework programmed to enjoy an autonomous and collaborative system of Federalism.   

 
India has a complex structure of federalism. India preaches to practice a federal 

system which co-ordinates its public affairs adequately and maintains a natural flow of execution 
from centre to state and vice-versa in its administration.13 So to speak, framers of the 
Constitution envisioned “cooperativeness” among the natural forces of ‘centripetal and 
centrifugal14’ forces determining and shaping the essence of co-operative federalism.15 Rapid 
horizontal and vertical discussions for common interest shall be the ideal way of determining the 
federal structure, minimising the frictional dichotomy of Centre versus State into State with 
Centre and contrariwise with maximising and practising autonomous and equal status of State and 
Centre. Inquiring into disputes arisen between states, managing and forwarding 
recommendations, in formulating policies between the centre and states forms the basis of co-
operative federalism.16 Under Articles 262 (adjudication in matters of disputes arising from Inter-

                                                
12 Fawcett, Paul, and David Marsh. “Rethinking Federalism: Network Governance, Multi-Level Governance 

and Australian Politics.” Multi-Level Governance: Conceptual Challenges and Case Studies from Australia, edited by 
KATHERINE A. DANIELL and ADRIAN KAY, ANU Press, Australia, 2017, pp. 57–80.  

13 R. Sudarshan (2013) Constitutional Conversations, India Review, 12:1, 41-50, DOI: 
10.1080/14736489.2013.761473. Politics and Ethics of the Indian Constitution were reviewed in this article specifying the regional 
turbulence, which may arrive with an “Indian Federation” system.  See; Sudhir Krishnaswamy's Democracy and Constitutionalism in 
India, (3rd ed. 2012). Also, See Rajeeva Bhargava, Politics and Ethics of the Indian Constitution (5th ed., 2012) 

14 (Operational facility of federalism introduces the dichotomy of Centre vs State, or State vs Centre, instead of 
State with Centre and vice versa.)  

15 Jenna Bednar, The Political Science of Federalism, Annual Review of Law and Social Science, Vol. 7:269-
288. (The adaptive sense of federalism has brought about recourses like judicial review, etc, ascertaining and maintaining boundaries 
within which the legislature makes policy)  

16See, K. Santhanam, Union-State Relations in India, p. 21.  
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State water relations)17 and 263 (set-up councils to resolve dispute between different states). the 
Constitution grants power to the Union to investigate and resolve disputes.  

 
The federating India is a dual-polis gaining solidarity in unity with unity in plurality 

and multiplicity. This paradoxical notion allows assemblage of multitudinous forms of federalism 
to dominate the territory.Centralisationand decentralisation of policy schemes seamlessly 
enumerate the ‘multi-party federalism’ instilled with regionalism and categorical symmetrisation 
of regional demands with Centre and Centre’s reconciliation with States, proliferating ‘expressive 
federalism’ to articulate matters substantiated by Judicial and Administrative Intervention inciting 
and inviting ‘conflictual federalism’ which in “pith and substance (true essence of law),” will be 
obviated by ‘Nationalist or Dominant party Federalism’ corralling and confining the vision of 
‘co-operative federalism18’, once envisioned by the framers of the Constitution.  

II. STIPULATING THE FINANCIAL 
AUTONOMY OF THE STATES 

The Federating India in the first decade of independence achieved an impressive 
GDP of 3.5% with an average increase of 1.8% in per capita income which was highly acclaimed 
as a “triumph” period, for shifting towards a ‘centralising federal’ country, because of expansive 
investments in the centre’s public sector units akin to ‘economic federalism’ which primarily 
focussed on ‘efficiency’ of agricultural and industrial development trudging over-centralised 
devolution of economic policies spurring from over-centralisation of planning in what came to 
be known as “Hindu rate of growth.19” The imbalance exposed the weaknesses due to 

                                                
17 NILANJAN GHOSH, ‘Three stressors of inter-state water conflicts in India,’ Observer Research 

Foundation, (AUG 13 2020, 10:10am), https://www.orfonline.org/expert-speak/three-stressors-of-inter-state-water-conflicts-in-india. 
(Integrated Approach is advised in matters of inter-state water disputes, still matters like water-irrigation, water-storage, mentioned in 
Entry 17 List 2 and entry 56 in the Union List 1 (Inter-state water disputes), welcomes the concept of conflictual federalism to rise and 
an exigency arising from such matters needs to be handled with caution).  See:   NILANJAN GHOSH, Why India has not been able 
to resolve the Teesta stalemate, Aug 12, 2020, 10:50am, https://www.orfonline.org/research/why-india-has-not-been-able-to-resolve-
the-teesta-stalemate-58093.  

18 Ambar Kumar Ghosh, “The Paradox of ‘Centralised Federalism’: An Analysis of the Challenges to India’s 
Federal Design,” ORF Occasional Paper No. 272, September 2020, Observer Research Foundation. (The ‘kyklos’ or Circuitous 
notion of federalism has been gracefully furthered by way of this research and inadvertently the vast Territory of India, pertaining to the 
current circumstances and careful perusal of Federalist History of this Country). 

19Bagchi, Amaresh. “Rethinking Federalism: Changing Power Relations between the Center and the States.” 
Publius, vol. 33, no. 4, 2003, pp. 21–42. JSTOR, www.jstor.org/stable/3331194. Accessed 8 Nov. 2020.  

https://www.orfonline.org/expert-speak/three-stressors-of-inter-state-water-conflicts-in-india
https://www.orfonline.org/research/why-india-has-not-been-able-to-resolve-the-teesta-stalemate-58093
https://www.orfonline.org/research/why-india-has-not-been-able-to-resolve-the-teesta-stalemate-58093
http://www.jstor.org/stable/3331194.%20Accessed%208%20Nov.%202020
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inefficiency in maintaining stability which was also, quite prevalent as low productivity in the 
agricultural sector and non-compliance with the small scale industries took to deplore the growth 
co-efficient without restoring the linguistic, ethnic disparate states order20. The disproportionate 
Central Sales Tax Act, 1956, enacted by the Sixth Constitutional amendment introduced at entry 
92A of the Union List 1, in the Seventh Schedule, which levies taxes on sales of goods among 
inter-state trade resources (other than newspapers), traced the tax exportation from the ‘origin’ 
of the good rather than previously stipulated by the Constituent Assembly as good’s ‘destination’ 
under Article 269 of the Indian Constitution(power to administer the tax and retain the revenue 
was delegated to the originating state), which displaces the objective of fiscal federalism 

somewhat inadvertently. The assignment of tax powers and functions of expenditure creates 

vertical, horizontal, among different levels of government and at sub-central level imbalances 
which is duly recognised by the Constitution of India. Henceforth, the Constitution provides 
cures to minimise this imbalance and proper assessment of revenues (as contrasted to the 
assignment of tax powers) by sharing the proceeds of certain centrally levied taxes and providing 

grants to the states from the Consolidated Fund of India.  
 
In the light of above remarks, the Central government with majority voting 

power introduced the Goods and Services Tax, by 101st Amendment Act, which primarily 
abolishes all other indirect taxes for Central and State to individually levy excise duty or VAT. 
The GST Council headed by the Finance Minister gives veto power in the favour of the Centre 
to devise methods and address grievances by constituting 1/3rd of the total voting power. This 
point doesn’t necessarily interrupt the fiscal federal design as much as Section 18 of the GST Act 
in the light of Covid-1921 and this section is read as,  

“Parliament shall, by law, on the recommendation of the Goods and Services Tax, provide for 
compensation to the States for loss of Revenue, arising on account of implementation of the 
Goods and Services tax for a period of five years”. 

 The Centre has taken recourse under Section 10(2) of a policy paper22 presented 
by the Ministry of Finance clearing, that it has no further obligation to compensate the states as 
the pandemic is a result of an “Act of God” and it is, therefore, under no obligation to 
compensate for the imbalance arisen due to shortfall in collection of GST in adherence to the 
lockdown. This opens the debate of Centre finding its way around the necessary obligations 

                                                
20 Ibid. 
21 Ministry of Law and Justice, The Gazette of India, The Constitution of India (101 st amendment Act), 

http://legislative.gov.in/sites/default/files/Cons.amend%20101-060717.pdf 
22https://static.pib.gov.in/WriteReadData/userfiles/Annexure%20GST%20Options.pdf.  

http://legislative.gov.in/sites/default/files/Cons.amend%20101-060717.pdf
https://static.pib.gov.in/WriteReadData/userfiles/Annexure%20GST%20Options.pdf
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conferred upon the Centre by the virtue of India being a federalist state and the compensatory 
clause under section 18.  

 
The Centre’s resolution towards compensation falls short when no other fund 

but only Consolidated Fund is considered a recourse to fulfil the obligation and reimburse the 
States for the revenue shortage arising out of GST implementation. As pronounced by many 
state leaders23 and scholars previously, that this compensatory clause was the sole reason for their 
approval of the GST. It presents a bird's eye view to resonate on William H. Riker’s24 
understanding of federalism as a mere compromise or a “constitutional bargain,” merely affecting 
the policy decisions of nations driven or regulated by high levels of centripetal force.  

III. EDUCATION POLICIES RENDERING 
THE ‘COERCIVE FEDERALISM’ 

Decentralisation of education with devolution of powers in the New Education 
Policy or dilution of the federal structure? The New Education Policy vows to harmonise the 
nation with quality education and remove inequalities engulfing various techniques and forms to 
achieve the vision it seems to project. To understand the expansive mechanism of education and 
its implementation, an extensive study into the most essential function of the democracy, 
“education” has to be met out. Education in this country’s history has survived through years of 
scuffle and deliberation and has gone through a number of changes. Still, this policy seems to 
represent a futuristic approach which may invite conflicts between the Centre and State 
Relations, which is the scope of the study in the paper. 

 
 As Radhakrishnan Commission Report mentions, “we cannot separate the 

individual from the society” and ‘Social Justice has to be achieved within the bounds of the evils 
present in the society through educating our children’. 

 

                                                
23 T M Thomas Isaac, Centre’s stance on GST compensation to states is untenable, legally and morally, The 

Indian Express, September 7, 2020 9:09:03 am. 
24Volden, Craig. “Origin, Operation, and Significance: The Federalism of William H. Riker.” Publius, vol. 34, 

no. 4, 2004, pp. 89–107. JSTOR, www.jstor.org/stable/20184927. Accessed 10 Nov. 2020. 
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Shri P.N. Sapru Committee25 was established in 1964 to determine whether 
higher or University education is a subject matter of the Union or state. Before examining the 
findings of the committee, it is advised to understand the matrix leading to the formation of this 
committee. In Gujarat University vs Shrikrishna Ranganathan Mudholkar,26 the Supreme Court 
was of the view that the Centre shall ‘suggest appropriate steps to be taken for the purpose’ and 
Entry 6627 of List 1 shall prevail over Entry 1128 of List 2, and the Centre shall assume greater 
power and responsibility in matters concerning Higher Education. They further opined that in 
this case the Centre has not legislated or delegated in its full capacity, doesn’t allow the States to 
legislate on such matters invested strictly to the Union by the Constitution. This designates the 
problem of repugnancy and paramountcy as mentioned in Article 25429, which has to be seen 
through the doctrine of “pith and substance,” that the validity of State Legislation invalidates or 
affects the “co-ordination and determination of standards” prejudicially, amounting to a colourable 
exercise of power falling outside the amplitude of Entry mentioned in the State list, in an attempt 
to legislate and abridge the matters of the Union. In Chitralekha vs. State of Mysore30, this 
extensive view was accepted, and reiterated, in the sense to give widest possible scope for such 
legislation and if a necessary legislation brings conflicts to the rival lists, then in pith and 
substance the legislation shall be examined to substantiate matters falling within the Entry of the 
List to uphold the legislation.  

 
The Sapru committee recommended that Entry 66 in the List 1 gives exclusive 

authority to the Union Legislature to make laws in context with the Higher Education and 
wherever necessary shall make arrangements to review the purpose of the University to check 
the conformity with national Integration. They also recommended that higher education and 
University shall be transferred from the State List to the Concurrent List.  

 

                                                
25 Ministry of Education, Government of India, New Delhi, Committee of the Members of Parliament on Higher 

Education Sapru Committee Members of Parliament Committee Report. (The then, Attorney-General explicitly mentioned the rights of 
the University to make syllabi and make resolutions and circulars to manage its affairs, which can be seen in the Entry 11 of the State 
List, still the “determination of standards” of the Union shall be touched by the University and shall not be in a direct interference with 
the Union Matters).  

26 Gujarat University vs ShrikrishnaMudholkar, AIR 1963 SC 703 at 714. 
27 The Constitution of India, Schedule 7, Union List, Entry 66, (‘Co-ordination and determination of standards 

in institutions for higher education or research and scientific and technical institutions.). See; DAV. College Bhatinda vs State of Punjab 
AlR 1971 S.C. 1731. 

28 Amended and added to the Concurrent List of Seventh Schedule, by 42ND Amendment. Education including 
Universities, subject to the provisions of Entries 63, 64, 65 and 66 of List I and Entry 25 of List 3 List). 

29 The Constitution of India 1949, Art. 254.  
30 1964 AIR 1823.  
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Swaran Singh Committee31, report explicitly mentions to transfer the matters of 
Education and Agriculture to the Concurrent List. There was a need to emphasise the 
significance of these two sectors to change the dynamic of the socio-economical scenario leading 
to the formulation of All-India Policy framing Matters. It is pertinent to mention that the 
administration shall remain in the hands of the State. This paved the way for 42nd Amendment to 
whisk away this matter in the Concurrent List enlarging the horizon of Centralised policy-
making. Kothari Commission somehow did not recommend this fleeting view. 

 
In 1986, Andhra Pradesh32 formed a Commissionerate for regulating and 

developing higher education within the state and this act was expected to streamline education 
and provide state funds to co-ordinate and organise33 necessary events amongst universities 
and evaluate the progress achieved therein. Though education abstractly being a part of 
Concurrent list, States were allowed to make admission criteria for children with less marks 
seeking admission provided it is within the constitutional scheme34. As soon as excellence and 
improvement of Higher Education come into play, the interpretational aspect of Entry 66 as 
mentioned in Union List comes into play to determine standards and matter in the Concurrent 
List must take a pass. It is difficult to escape the scope of Entry 6635 and various sections of this 
Act were repealed ultimately made ultra vires to the powers of the State. Nonetheless, the 
Supreme Court opined that there is a lack of administration and a dearth of policy matter 
perspective in the State, installing a lack of development among the States.  

 
The ambitious National Education Policy dominates the territory centralising and 

unifying power to the Central, reigniting the debate of ‘over-centralisation’ and delineating State 
players to inculcate and participate in the policy framing for their respective states. Unilateralism 
in policy implementation can be witnessed with Union possessing maximum powers to 
implement with the central government in the majority. Higher Education Commission of India 
encompasses major regulatory functions of various commissions and bodies to create a highly 
unionised regulatory singular entity which is dominated by Central Regulatory body and stands 
against and is violative of Article 246 (3)36. A critical examination would bring into notice that a 
rich cultural and classical language like Bengali is not included in the list of ‘classical languages’ 
and Mandarin is left out of the scope of study in foreign languages. Based on the entire debate of 
linguistic states, this step takes back year of deliberation forwarded by the Constituent framers.  

                                                
31 (1976) 2 SCC (Jour) 45.  
32Andhra Pradesh Commissionerate of Higher Education Act, 1986.   
33 Ibid, Section 11.  
34 AIR 1987 SC 400.  
35 Prem Chand Jain &Anr vs R. K, 1984 AIR 981.  
36 The Constitution of India 1949, Art. 246(3).  
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IV. SUGGESTIONS 

The State Legislature must make committees and forward recommendation to be 
introduced in the Central Acts in order to streamline higher education in the state. The over-
centralisation issue can have detrimental effects in the administration of education within the 
state capacity. So, a continuance monitoring with advice has to be met out to formulate Drafts 
touching on the issues specified in Entry 66 of the Union List. The Union shall conduct the 
census mentioned under Entry 69 of Union List, of 2021 in a manner facilitating the New 
Education Policy with close reference to the status quo of cultural and social backwardness 
present in India. E.g. In Kerala Education Bill37, appointment, training and punishment of teachers 
under state-control to upheld qualification of the teachers prescribed within the transcript of the 
University. In Anamalai University v. Secretary of Govt. Inf. And Tourism Department38, Supreme Court 
took a glaring stance in fixating the repugnancy issues borne out of responsibilities of the Union 
and State, specifying that Acts enacted under Entry 66 of List 1 and Entry 25 of the Concurrent 
list, cannot be repugnant to each other, as both are in the exercise of power enumerated to the 
Union and State in matters of ‘Education.’ 

 

V. CONCLUSION WITH AN ADVISORY 
SCOPE FOR JUDICIAL REVIEW AND 

‘CONFLICTUAL FEDERALISM’ 

Alladi Krishna Swami Aiyer, one of the chief architects of Indian Constitution, 
forwarded a suggestion39 regarding Centre’s control and ability to rescue and formulate laws in 
respect of disputes arising out “internal-disturbance,” promulgation of treaties, etc. by way of 
Article 252, 249 (with Rajya Sabha’s 2/3rd Resolution), 250, 253 and 356 of the existing 
Constitution of India and not the Draft Constitution. He said that there should be two lists to 

                                                
37 1959 1 SCR 995. 
38 2009(2) ESC 226(SC).  
39Constituent Assembly Debates On 3 August, 1949 Part I. (Sir, RamaswamiMudaliar, was also critical of a 

powerful Centre at the very cost of the states or unit. “No one objects to strengthening of centre .. claimant voices have been raised for 
Provincial autonomy too, to be addressed by this august gathering”.) See, Constituent Assembly Debate, Vol. V., No. 4, pp. 80-81, 
21 August 1947. 
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divide powers, namely: State List and Concurrent List with federal supremacy in matters of 
conflict and Centre Legislature shall prevail in reserving matters arising out of such conflicts. 
The protagonists of Provincial and State Legislature apprehended that under the name of 
repugnancy, paramountcy and residuary powers the Union shall retain powers to make, repeal, 
amend laws in the State Legislature, making India’s federalism partially unitary and quasi federal 
in nature with a Strong Centre. Also, in case of unclear enumeration of subject matters in the 
Union List, the Union can claim any matter under residuary powers, so a vigilant and deliberated 
effort must be put to include numerous matters under the three lists. Rohini Kumar Chaudhari 
raised an inquiry,40 which contributes to the purview of this research pertaining to consuming of 
State powers by Union in matters of Concurrent List, particularly of Entry 20,41 of List 3, 
enumerating on “Economic and Social Planning,” in which he furthered that every matter 
prescribed in the State list requires ‘economic’ planning inexpedient to the interests of the State, 
which technically means interference in every subject of the State, which is superfluous.  

 
To illustrate on the aforementioned, transcript in consonance with the Covid-19, 

situation, Disaster Management does not find its place in either of the three lists, but Centre was 
issuing guidelines to be strictly followed by the State partners, making state vulnerable to 
elucidate in this matter, as it falls under the category of residuary powers mentioned under 
Article 248 read along with Entry 97 in List 1, of Schedule 7. In furtherance to this entry, Union 
holds the power to legislate on this matter, but ironically ‘public health and sanitation’ Entry 6, 
finds its place in List 2, giving exclusive rights to the state to legislate under matters concerning 
‘public health,’ and Disaster specifically evolves in the spectrum of ‘public health’. In Godfrey 
Phillips v. State of U. P42., ‘harmonious interpretation’ between subject matters of separate lists, was 
dictated by the Supreme Court. It added that in case of over-lap of entries, specific entry 
mentioned in any particular list ‘must be deemed to have been excluded from any general subject matter 
mentioned in any list’. The Centre has been issuing guideline under the scope of Disaster 
Management Act, 2005, borne from residuary powers mentioned in Article 248 with Entry 97 of 
the Union List, where it should have been part of State Legislature.  

 
In the recent Agriculture laws, the powers relating to Agriculture were vested 

exclusively in the State List as Entry 14, which comes in conflict with Entry 33 of “foodstuffs” 
for Trade and commerce of the same under Concurrent list. So, the promulgation of all the three 
acts43, under this entry, giving wider scope to the powers of the Union to be able to make laws, 

                                                
40 Ibid. 
41The Constitution of India, Art. 246, Schedule 7, Concurrent List Entry 20, ‘Economic and social planning.’ 
42 AIR 2005 SC 1103.  
43The Farmers’ Produce Trade and Commerce (Promotion and Facilitation) Act, 2020, The Farmers 

(Empowerment and Protection) Agreement on Price Assurance, Act 2020, Farm Services Act, 2020.  
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whereas, Agriculture inherently being occupation and not trade and commerce, dilutes the entire 
gamut of promulgation. Still, if we go further in the study and Entry 28 of the State List, 
mentions ‘market and fairs’ making ‘agricultural markets’ a matter of State and not Union. Ashok 
Dalwai committee on Agricultural Reforms and Doubling Farmers Income established by the 
ministry of Agriculture specifically mentions transferring of ‘agricultural markets’ to Concurrent 
List.44 It is also imperative to mention another recommendation which the committee made, of 
allowing greater participation of private sector and logistics organisation to the Agricultural 
Sector. However, it seems that the latter was included and the former was effaced from the 
Central Legislature.  

 
To understand the conflict which the rival lists entail by giving meaning and 

scope of the study to it is the task of the Judiciary, which in the truest sense is the interpreter of 
the Constitution. It is witnessed by the purview of this study that the Union shall decipher ways 
to legislate by giving wider meaning to matters present in the State and Union list giving new 
meaning to the Entries enumerated. It is within the area of academic and juristic interests to 
discover and locate ways for not allowing Union to emasculate, weaken and propel matters of 
exclusively of the State and it shall be within the powers of judicial review that the State’s 
interests are protected, upholding the basic structure of the Constitution i.e., Federalism45.  

 

 

                                                
44Ministry of Agriculture and Farmer’s welfare, Department of Agriculture, Cooperation and Farmers Welfare. 

Government of India, Ashok Dalwai committee on Doubling Farmer’s Income, 2017.  http://agricoop.nic.in/doubling-farmers . 
45 S.R. Bommai vs Union Of India, 1994 AIR 1918, 1994 SCC (3) 1. 

http://agricoop.nic.in/doubling-farmers

	I.  BIRTH OF THE FEDERAL STRUCTURE IN INDIA: (INTRODUCTION AND THEORETICAL FRAMEWORK)
	II. STIPULATING THE FINANCIAL AUTONOMY OF THE STATES
	III. EDUCATION POLICIES RENDERING THE ‘COERCIVE FEDERALISM’
	IV. SUGGESTIONS
	V. CONCLUSION WITH AN ADVISORY SCOPE FOR JUDICIAL REVIEW AND ‘CONFLICTUAL FEDERALISM’

