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ABSTRACT 
 

Law is meant to safeguard the interests of the Society. In the alternate means of arbitration, the yardstick of a securing 
justice, is a fair decision. Principles of Natural Justice are and must also be increasingly applied in arbitral proceedings in 
order to ensure that the correct award is passed. The law on arbitration in India does not in clear words specify the need for 
these principles. However, various decisions and observations of the Apex Court as well as other authorities, stress on the 
application of these principles. The basic nature of the principles of natural justice require them to be used in the decision 
making process.In this article, it is briefly analysed whether and how the Arbitration and Conciliation Act, 1996 houses 
Natural Justice and how the Courts have interpreted its provisions in ensuring fair plan in action. Further, parti cular 
principles as well as the need for these principles have been highlighted and discussed. 
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I. INTRODUCTION 
 

As a means of resolution of disputes, arbitration is being preferred over the ever taxing and 
consuming course of litigation. The process of arbitration just like litigation determines the rights 
and liabilities of parties.  
It is true that arbitration is a private mechanism and cannot be equated to the litigation in courts. 
It is an alternative to litigation, not a replacement. Nevertheless, it entails a procedure which 
decides for the parties their course of action. In such proceedings it therefore becomes 
quintessential to observe and discuss the application of the principles of natural justice. Any 
system of dispute resolution is chosen by parties to resolve an issue and therefore, the need in 
such situations is that of fairness.   
 
In Maneka Gandhi v. Union of India1it was very rightly observed that Natural Justice is a great 
civilizing principle intended to inject law with fairness, with the motive to secure justice. 
Natural justice establishes the necessity of fair play2 in action. Justice is done when it is seen to 
be done. The principles of natural justice require justice done to be seen as well as felt. 
This article examines the presence of natural justice in arbitration, particularly with reference to 
the Arbitration and Conciliation Act, 1996. It elucidates upon the importance and role of these 
principles.  
 

II. NATURAL JUSTICE IN INDIAN 
ARBITRATION 

 

The Arbitration and Conciliation Act, 1996 under Section 11 (8) provides for the disclosure of all 
information pertaining to the independence and impartiality of an arbitrator the Judiciary, the 
Supreme Court or the High court, as may be required. This information is required to be 
disclosed in accordance with Section 12 (1) of the Act, which requires the arbitrator to reveal the 
presence of any sort of relation or interest, past or present with either party. Such relation, 
interest or affiliation must be likely to give rise to justifiable doubts as to the arbitrator’s 
impartiality or independence. The Fifth Schedule of the Arbitration and Conciliation Act, 1996 
states the numerous grounds which assist in determining the existence of circumstances which 
could give rise to justifiable doubts. The duty that the judiciary has to perform in this regard is to 

                                                             
1 Menaka Gandhi v. UOI., AIR 1978 SC 597. 
2 (1965) 2 SCR 53. 
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ensure the appointment of an independent and impartial arbitrator as was very rightly observed 
inSBP & Co. v. Patel Engg. Ltd.3 
 
This provision in the Act essentially gives effect to a subset of rule against bias; the requirement 
for the arbitrator to be impartial and have an open mind. 
The act, in Section 184lays down that both parties must be treated equally and each party has to 
be given the opportunity to present its case. This highlights the principle of audi alteram partem or 
hearing both parties/ sides. 
 
The Arbitration and Conciliation Act, 1996 also includes few clauses which do not fulfill natural 
justice requirements. This is addressed in two limbs, the first one dealing with nemo judex in causa 
sua and the second one, addressing audi alteram partem. 
 

III. NEMO JUDEX IN CAUSA SUA 
 

Violation of nemo judex in causa sua (no person should be a judge in his own cause) is apparent in 
the Act.  
Section 16 of the Arbitration and Conciliation Act, 1996 gives the power of ruling on its 
jurisdiction to an arbitral tribunal. This is based on the competence-competence doctrine 
wherein the tribunal is competent to decide on its competence. Which in essence makes it a 
judge in its cause. The arbitral tribunal will in most cases have an interest in deciding in its own 
favour. This is a reasonable presumption as the tribunal derives its remuneration from 
arbitrations. The provision therefore, does not seem to be in consonance with the principles of 
natural justice.  
 
Furthermore, Section 13 (3)5 encompasses the procedure for challenging an arbitrator. It states 
that the arbitral tribunal decides on the challenge, unless the challenged arbitrator withdraws or 
the opposite party agrees to the challenge. This empowers the arbitrator to decide his and rule 
on his competence.  
It is an oxymoron, wherein the person being challenged for partiality has the power to rule on 
his impartiality.  

                                                             
3SBP & Company. v. Patel Engg. Ltd., (2005) 8 SCC 618. 
4Arbitration and Conciliation Act 1996, s 18. 
5Arbitration and Conciliation Act 1996, s 13. 
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The Supreme Court addressed this subject in Jiwan Kumar Lohia v. Durgadutt Lohia.6 The criterion 
developed by the Court is whether a rational person who holds relevant information would form 
an impression that partiality is likely and whether the person presumed to be prejudiced is likely 
to be swayed away by such prejudice. 
Such challenges in no way question the credibility of an arbitrator, what they do question, is 
whether the arbitrator will be able to display an open mind, impartiality and independence 
devoid of any pre conceived notion, prejudice or bias. 
 

IV. AUDI ALTERAM PARTEM 
 

Violation of audi alteram partem is prompted when an award is made without hearing both sides. 
This invites the concept of non-signatories to arbitration agreement as well. The Tribunal is in 
any case empowered to make an award if a party fails to appear. The ambit of ‘party’ under 
Section 87 was expanded by the Amendment which came into force in 2016. Now, the parties to 
an arbitration agreement, as well as any person claiming through them can apply to a judicial 
authority for reference to arbitration.   
The position as it stands after the amendment, till today was clarified in 2013 by the Apex Court 
in Chloro Controls Case where the court stated that non signatories could be subjected to 
arbitration in certain circumstances.8 
Hence, the power referred to above, with respect to continuation of proceedings or making an 
award also applies in relation to non-signatories to the arbitration agreement. This seems to 
qualify as a violation of the right to be heard.  
A brief analysis of the application of natural justice in the Arbitration and Conciliation Act, 1996 
sheds light on the loopholes and lack of clarity in its provisions.  
Nevertheless, The Arbitration and Conciliation Act 1996, under Section 34 implicitly recognises 
violation of natural justice as a ground for interference by the court. An award can be set aside 
by the Courts if a party was not given proper notice of appointment of arbitrator, or of the 
arbitral proceedings or was unable to present its case. The scope of interference of the Court is 
limited to the provisions of this act.9 

 

                                                             
6AIR 1992 SC 188. 
7Arbitration and Conciliation (Amendment) Act 2015. 
8Chloro Controls India (P) Ltd. v. Severn Trent Water Purification Inc., (2013) 1 SCC 641. 
9Des Raj and Sons v. Union of India, (1984) Arb LR 156. 
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Why should the principles of Natural Justice be applied to Arbitral 
Proceedings? 
The second part of this study deals with the necessity of the principles of Natural justice in 
arbitrations. The focus is on two essential reasons: first, arbitration is a dispute resolution 
mechanism to decide the rights and liabilities of parties. And third, arbitrations must be devoid 
of any prejudice.  
Natural Justice is another name of common-sense justice for a reason and are struck to the 
common conscience of man.10 They are based on the ideals and values of the human race, which 
is why they are natural to man’s instinct. The requirements and principles of natural justice rely 
heavily on the facts and circumstances of cases.11 
Any procedure of dispute resolution is chosen to clear differences and arrive at a conclusion. 
Both parties to a dispute have different stances with respect to a situation and want their 
position to be accepted and secured. Arbitration is one such method of dispute resolution, 
meant to decide on those differences. It is a process chosen by the parties and therefore, is one 
with consent. Here, the application of principles of natural justice plays a key role. These 
principles have an inherent humanizing function and stress on the importance of fairness, 
impartiality and independence. Rights and obligations of parties cannot be ascertained when a 
judge is, since the beginning swayed by the stance of one party and ignorant to the other.  
 
Secondly, arbitration should be devoid of any prejudice, this essentially is a species of the first 
reason. Bias, prejudice and any pre-conceived notion would not result in a fair award. Such an 
award, when rendered would become subject to challenge. This would not only burden the 
judiciary but would also raise questions on the authenticity and reliability of arbitral proceedings 
and awards. Arbitration is chosen in order to avoid the technicalities, time and stress that 
litigation entails. It is rapidly being treated as an alternative to court litigation. Rendering of 
baseless awards, devoid of natural justice challenges the legitimacy of the dispute resolution 
process. This implies that both the parties must be heard and the arbitrator must not show any 
bias and must also render a reasoned decision.12 
 

V. CONCLUSION 
 

                                                             
10(2009) 1 GJLDP 31. 
11Hari Pada Khan v. Union of India, (1996) 1 SCC 536 
12 Raipur Development Authority v. Chokhamal Contractors, (1989) 2 SCC 721p. 733. 



  
   

LA  

SENATUS SCRIPTORS 
LAW JOURNAL 
VOLUME 2: ISSUE 1   

August-September, 2020                                       (O)ISSN 2582 6638 

 
 

 
 

www.lasenatusscriptors.com  

P
ag

e
7

 

Any mechanism of resolution of dispute must follow a fair procedure. The choice to arbitrate is 
a mutual decision which is made by the parties with a view to safeguarding the interests of both 
sides and avoiding the laches of litigation.  
In Dewan Singh v. Champat Singh,13The Supreme Court in this dispute interpreted the nature of an 
arbitral proceeding and the relevance of any basic principles in it. The Apex Court ruled that 
arbitral proceedings are quasi-judicial in nature and must be steered in harmony with the 
principles of natural justice.  
As basic and natural as the principles of natural justice are, justice is still at times administered 
without applying these humanizing principles.It therefore, becomes essential to understand their 
scope in various dispute resolution mechanisms. They hold great importance in the resolution 
mechanisms and Arbitration Procedure is no exception. What must be taken into account is the 
fact that parties impose great faith in this process. More so, the Covid-19 pandemic which has 
wrapped the entire world around itself, has made court litigation an even tiresome and time-
consuming process. The need of the hour is to make the alternative dispute resolution 
mechanisms comprehensive and trustworthy, at the same footing as the respectable litigation 
procedure. This idea can only become a reality when the awards rendered in arbitral proceedings 
have fewer fallacies or inconsistencies and the principles of natural justice are followed and seen 
to be followed. Only then will the arbitral awards be free from being set aside on this ground.  
Therefore, applicability of these principles must not be governed by the resolution process chosen. Natural justice 
principles ensure that the process and procedure of administration of justice is just and equitable. 
 

 

 

                                                             
13(1969) 3 SCC 447. 
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