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ABSTRACT 

 
“that the sole ends for which mankind are warranted, individually or collectively, in interfering with the liberty of 

action of any of their number is self-protection. That the only purpose for which power can be rightfully exercised over any 

member of a civilized community, against his will, is to prevent harm to others.” 1 
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I. INTRODUCTION 
 

Unlike the United States, Freedom of Speech and expression construed under Article 19 is 
not absolute, while guaranteeing the rights, it comes with reasonable restrictions and those 
reasonable restrictions would fall under the ambit of the Hate speeches amongst the country. 
Hate speech could be defined as an art in the legal theory which is used to refer to the verbal 
conduct of a person. Hate speeches do include things like hatred towards a particular ethnical 
group or use of slurs, epithets or religious speeches. We classify such activity being a hate speech 
that conveys the idea belonging to the particular group & implanted hatred towards them. When 
taking account of Article 19, i.e., Freedom of Speech and expression, it is a mere fact that all free 
speech is not a good speech and not always a sound one and just public policy.  

The laws of some countries describe hate speech as speech, gestures or any displays that 
incite hate, violence and prejudice towards a particular class or the general public of the society. 
Although, hate speech neither has a legal term nor is defined anywhere in the Constitution of 
India. Yet what to be characterized as the ‘hateful speech’ is still a debatable issue in our country. 
In the early centuries, the regulation of hate speech was considered as subjects of state regulation 
because of the state’s interest in preventing the violence and hatred amongst the country.  As the 
culture and law evolved, the judicial response to the offensive or hate speech shifted with the 
regulation of the impermissible content in the regulation of the speech.2 

When coming to different countries for the regulation of hate speech, India is a common 
law country & though Indian law does not use the term Hate speech, it provides relief through 
the provisions incorporated in the same sense of hate speech in the Indian Penal Code. Coming 
to other countries like Sweden and the United Kingdom, they possess specific laws for the 
regulation of Hate speech. Additionally, in some of the countries like the United States of 

                                                             
2 Collin v. Smith, 578, F.2d, 1197 (7th Cir.), cert. denied, 439 U.S. 916 (1978) 
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America hate speech is constitutionally protected and there were many countries where the 
victims of hate speech need to have redressal in their civil or criminal laws of the nation.  

In countries like the USA, the term ‘hate speech’ has been specifically protected by 
various laws and provisions embedded in the country’s constitution.3 Many of the people share 
women’s empathy with the potential victims of hate speech, yet are uncertain that suppressing 
the harmful speech or hate speech is a lesser evil. Even people who themselves have been targets 
of these assaults have expressed hesitation.4 Protecting hate speech in the control environment 
like colleges, schools, employment places may foster down the atmosphere of tension which can 
give rise to the physical and social unrest. Yet, suppressing hate speech, especially under the 
"one-way" proposals of some civil rights theorists, risks charges of censorship or reverse 
discrimination, which likewise can give rise to intergroup hostilities and potential disruptions.5 

Hate speech could be a classic example of the upliftment of the technologies which is 
giving birth to the opportunities and the threats in the ambit of balancing the difference between 
the Fundamental Rights and its principle. The hate speech laws are yet to be codified as a 
separate act by the Parliament of India to avoid maintaining the balance between Fundamental 
Rights and its principles. Even in social media, many regional or ethnic groups are subjected to 
hatred and discussions, for example, the Muslim community, other backward classes group, etc. 
The Roma community in Sweden is one of the targeted groups that has suffered over several 
years.  

 
Countries like the United Nations and Sweden have separate laws regulating Hate 

speech. The United Nations has come up with the United Nations Strategy and Plan of Action 
on Hate Speech which provides for governing various speeches given by individuals or groups 
which constitute the offensive, hatred, discriminatory elements in total and confronts the hate 
speech at every possible turn. Yet, strict regulation of Hate speech is necessary as the United 
Nations work with an agenda of preventing armed conflicts, numerous atrocities on selected 
groups and other human rights violation in order to promote just, reasonable and peaceful 
environment.  

There were many debates in the countries regarding Freedom of speech and expressions 
getting prohibited when the person is addressing hate speech, his/her. But, the aim is to keep 
hate speech from getting into something dangerous which could result in discriminatory 
practices, different forms of violence or hostility which is never appreciated but prohibited under 
the branches of International law.  

                                                             
3 A. Neier, Defendingmy Enemy (1979); Gunther, No, Stanford Law, Spring 1990, at 7 
4Ibid 
5Supra note 2 
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II. POSITION IN SWEDEN 
Sweden being a civil law country, regulates separate law for the hate speech related crimes 

vis-à-vis Freedom of Speech and expression. Sweden prohibits Hate speech and Chapter 16, 
Section 8 of the Sweden penal Code defines Hate speech as ‘Any person who in a statement or 
communication that is disseminated threatens or expresses contempt for a national or ethnic 
group or other such groups of persons with an allusion to race, skin color, national or ethnic 
origin, creed or sexual orientation, shall be sentenced for agitation against an ethnic group to 
imprisonment for at most two years or, if the offence is minor, to pay a fine.’ “If the offence is 
severe, the offender is convicted of aggravated incitement to hatred to imprisonment for a 
minimum of six months and a maximum of four years.”6 In the increasing prominence of the 
far-right groups and some of the targeted groups, we have observed the rising wave in the hate 
speech against the Roma community. Even in Bulgaria, Slovakia and the Czech Republic, the 
highest number of Roma populations have facedan extensively high rate of online hate speeches.  

Cyber hate plays a significant role not only in limiting the online participation of Roma 
but also in normalizing “Anti-Gypsyism” attitudes.7 Individuals can more easily mask abuse, in 
anonymity and physical distance, and racist movements are exploiting ‘virality’ within social 
media to promote such content. 

The Roma is considered to be the National minority of Sweden and tracing their history 
the group is always marked by threats, violence, discrimination and social & economic exclusion 
against them both by private individuals and the Government. There is a European Commission 
on Human Rights restrictions due to which such acts of hate speech are criminalized. Hate 
Speech is a crime in Swedish named ‘Hets mot folkgrupp’ which translates to “Incitement of 
hatred/violence towards the population groups”. The number of incidents of racist and 
xenophobic hate speech has been rising over recent years, in particular in the context of large-
scale arrivals of migrants and refugees and despite serious efforts by the Swedish authorities to 
prevent such hate speech.8 

                                                             
6Swedish Penal Code, Chapter 16, Section 8 available at https://lagen.nu/1962:700#K16P8S1 
7 Freedom from hate: Empowering civil society to counter cyber hate against Roma, Minority rights group 

international, 14th June 2018, Europe, available at https://minorityrights.org/what-we-do/freedom-from-hate-
empowering-civil-society-to-counter-cyberhate-against-roma 

8 Sweden: Racist and Xenophobic hate speech on the rise despite considerable preventive efforts, 
European network of Equality bodies. http://equineteurope.org/2019/02/20/sweden-racist-and-xenophobic-hate-
speech-on-the-rise-despite-considerable-preventive-efforts/ 
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III. POSITION IN SOUTH AFRICA 
South Africa is a system of hybrid or mixed legal system where the system of civil law is 

inherited from the  Dutch, Common law system from the British and their Customary law from 
“indigenous Africans”.   

Freedom of Speech and expression is embedded under South African Bills of Rights9, 
i.e., within the Constitution of South Africa under which every South African has freedom of 
press, artistic creativity, scientific research and to receive or impart information or ideas. Instead 
of having laws on Freedom of Speech and expression South African governs the Hate speech 
law in the name of the Promotion of Equality and Prevention of Unfair Discrimination Act, 
200010 which defines the hate speech as ‘No person may publish, propagate, advocate or 
communicate words based on one or more of the prohibited grounds, against any person, that 
could reasonably be construed to demonstrate a clear intention to: Be hurtful, Be harmful or 
incite to harm, promote or propagate hatred.’11 

One of the South African “Prevention and Combating of Hate Crimes and Hate Speech 
Bill”12 is based on their constitutional provisions that statethat “everyone has inherent dignity 
and the right to have their dignity respected and protected”. Such separate provisions instead of 
having a Right to freedom of speech & expression are much needed in order to avoid the 
conflict of laws and collusion between restrictions pertaining to Freedom of Speech and 
expression. The above-proposed bill also provides that the protected right to freedom of 
expression does not extend to: (i) Propaganda of War (ii) Incitement of an imminent violence 
(iii) advocacy of the hatred that is based on race, ethnicity, gender, or religion that constitutes the 
incitement to cause harm.13 Yet, this bill also prohibits the expression of the true negative 
opinion too about any religion, race, caste and explicitly termed as “Hate speech”. Under the 
South African law for the regulation of Hateful speech only the “persons” and “group of 
persons” get protection from hateful or harmful speech but religions, ethnicities, and 
nationalities are excluded from the list of protected creatures.  

In other South African countries like – Nigeria, Uganda and Kenya there exist no 
separate protocols for the regulation of Hate speech. However, states have a few administrative 
tools available in dealing with hate speech, such as targeting the medium of dissemination for 

                                                             
9 South African Bill of Rights, http://www.justice.gov.za/legislation/constitution/SAConstitution-web-

eng-02.pdf 
10 Prevention of Equality and Prevention of Unfair Discrimination Act, 2000, 

justice.gov.za/legislation/acts/2000-004pdf 
11Ibid. 
12 Prevention and Combating of Hate Crimes and Hate Speech Bill, Republic of South Africa 

http://www.justice.gov.za/legislation/hcbill/B9-2018-HateCrimesBill.pdf.  
13Ibid. 

http://www.justice.gov.za/legislation/hcbill/B9-2018-HateCrimesBill.pdf
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managerial control.14 In Nigeria, a radio or television station that broadcasts speechdeemed 
socially harmful and capable of inciting ridicule or harm may face closure and/or a fine.15 In this 
way, administrative bodies suppress hateful communication and hatred views against the 
particular class of groups. In South Africa, the regulation of the public speech is performed 
through the Independent Broadcasting Authority(IBA) whose duties were governed under the 
Department of Home Affairs of the country. Even the IBA is one of the bodies in the South 
African country which got independence from the statesto exercise administrative controls. Even 
the Hate Speech Bill of 2019 could be used to control and silence free speech and shows that the 
government is finally ready with the appropriate protocols and tools to punish the doers or bias-
motivated crimes. The draft includes an overbroad and vague provision criminalizing hate 
speech that threatens freedom of expression, a fundamental human right. This does not say that 
hate crimes legislation is not necessary, but it is and it should be welcomed. South Africa faced a 
scourge of racist and xenophobic attacks, sexual violence and commonplace murders of black 
lesbians and transgender men, as the 2012 Human Rights Watch report16was documented. And 
the violence continued, as later the December 5, 2016 report of an assault, abduction and murder 
of a black lesbian, NoluvoSwelindawo, in Driftsands near Khayelitsha in Cape Town was 
recorded. 

The Promotion of Equality and Prevention of Unfair Discrimination Act not only 
prohibits hate speech but section 10(2)17 also empowers the court to “refer any case dealing with 
the publication, advocacy, propagation or communication of hate speech” to the National 
Director of Public Prosecutions for criminal proceedings.18 The Native Act of 1927 is one of the 
oldest acts that criminalize the speech in South Africa. Section 29 of this act made it a criminal 
offence to utter words which were deemed to promote any feelings of hostility between the 
native and the Europeans.19 The hate speech clause as articulated in section 10 of the Equality 
Act contains the text that hate speech should be “reasonably construed to demonstrate the 
intention to be hurtful, harmful or incite harm”, propagate hatred. Yet,the post-apartheid 
jurisprudence judges have highlighted that intention is immaterial as what really matters is the 

                                                             
14AzonzehUkah,  Africa and Free/Hate Speech, January 4 2019, available at  

https://tif.ssrc.org/2019/01/04/africa-and-free-hate-speech/.  
15Ibid. 
16 Human Rights watch report, Violence and Discrimination against Black Lesbians and Transgender Men 

in South Africa, December 5, 2011, https://www.hrw.org/report/2011/12/05/well-show-you-youre-
woman/violence-and-discrimination-against-black-lesbians 

17 Section 10 (2), the Promotion of Equality and Prevention of Unfair Discrimination Act, 2000 
18 Wendy Issack, South African move on Hate speech – A Step too far, hrw.org/news/2017/south-

african-move-hate-speech-too-far 
19 Act 30 of 1927 

https://tif.ssrc.org/2019/01/04/africa-and-free-hate-speech/
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impact of the speech on the victim.20 In this way, civil law country laws differ from common law 
countries.  

IV. POSITION IN INDONESIA 
Indonesia has been a signatory to the ICCPR since 2006 but as a common law country, 

never promulgated the hate speech laws in order to control the violence facing by civilians. 
Countries always differ in settling the limitations pertaining to rights.  In Indonesia Criminal 
Code, the legal process to sue an action that can be characterized as hate speech has been 
included under Article 157 of the code. Sometimes hate speech seems to be inseparable from the 
right to express oneself. General comment of the UN Committee of Human Rights conveys that 
enactment of freedom of speech and expression comes with specific tasks and responsibilities 
related to other concerns or society at large.21 

V. HATE SPEECH V/S HATE CRIME 
Hate Speech and Hate crime are two different things in themselves. Hate crime is that 

which is partly motivated by the victim of some affiliated group, it could be race, gender, 
religion, sex, etc. The essence of the term Hate crime is the crime itself, i.e., murder, intimidation 
and others. But the similarity in both lies in the motive of the act which is causing hatred 
towards the group of the victims. When the effect of the crime is clear and very obvious, only 
then the hate crime comes into the picture. While comparing it to hate speech, it does not need 
the effect of the deed and expression which leads to stimulating the agitation of enmity, curse, 
violence, etcthat could possibly lead to hate speech. Thus, the difference is that the Hate speech 
is the formal form of crime that does not need the effect of hate action whereas Hate Crime is 
considered to be the material crime in total.  
Hate speech laws are the legal restriction on what people express or say to one another either 
verbally, in writing, through explicit conduct or sometimes through implicit conduct too. As 
noted above, one example of hate speech law was the St. Paul city ordinance invalidated by the 
Supreme Court in the case of R.A.V. v. City of St. Paul, 505 U.S. 377. The ordinance, in 
pertinent part, read: Whoever places on public or private property a symbol, object, appellation, 
characterization or graffiti, including but not limited to, a burning cross or Nazi swastika, which 
one knows or has reason to know arouses anger, alarm or resentment in others on the basis of 
race, color, creed, religion, or gender commits disorderly conduct and shall be guilty of a 

                                                             
20Afriforum v. Malema 2011 6 SA 240 (EqC); Mdabe v. Reid 490 U.S. 730 (1989) 
21Cited from Siti Aminah, “SiarKebencian dan Propaganda PerangBerdasarkan Agama atauKeyakinan”, p. 

367 
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misdemeanor.22 The St. Paul ordinance that came through the present case was hate speech law 
because it gets violated by mere and explicit conduct of a person. The focus on hate crime laws 
is not to restrain the speech but to provide the appropriate punishment for violent behavior. 
This law applies in the situation of violent crimes such as battery, murder, assault, etc. 
Sometimes such laws need to be rephrased as a “sentence enhancement” or “sentence 
augmentation” law.23 Even in the U.S. Hate speech enjoys the substantial protection in the First 
amendment which is based upon the belief that freedom of speech requires the government to 
strictly protect the robust debate on the matters of the public concern and to lesser down the 
hatred level against the ethicist, religious, or racial groups in some form or the other. 24 Thus, 
Hate speech and Hate crime are two separate offences for which most of the civil law countries 
provides with restrictions and common law countries are still trying to fill in gaps and finding 
ways to have a separate legislative Act to eliminate the collusion of the Freedom of Speech and 
Expression & its principles. 
 

VI. POSITION IN CANADA 
Freedom of Expression is given much importance in Canada as free exchange of 

information and ideas is necessary for the formation of public opinionand the realization of the 
personal and group identity. The Canadian cases involve the fundamental challenge to the 
conventional freedom of expression theory and its principles.25The general approach of the 
Canadian courts towards Freedom of expression is under the Canadian Charter of Rights and 
Freedoms. Hatred is an emotion that is “intense and extreme” in character: “To promote hatred 
is to instill detestation, enmity, ill-will and malevolence in another.”26 The majority judgment 
assumed that only extreme statements would cause these extreme feelings.27  Every legislature in 
Canada has passed the human rights law in order to protect and prevent discriminatory and 
hatred practices. Recently, the Canadian courts have prepared the approach and analytical 
framework for assessing/evaluating what expression leads to hatred and be dealt with under the 
Human RightsCommission. As highlighted by the statistical analysis of Canada, the regular 
stream of items that the media is focusing and discussing of the activist groups that adopt the 

                                                             
22 ST. PAUL, MINN. LEG. CODE Sec. 292.02 (1990) 
23 Anthony S. Winer, The RAV case and the distinction between hate speech laws and Hate crime laws, 

1992, William Mitchell Law Review, open.mitchelhamline.edu/cgi/viewcontent.cgi?article=2304&context=wmlr 
24Ibid 
25 Hate speech regulation in Canada, available at 

https://ir.law.fsu.edu/cgi/viewcontent.cgi?article=1132&context=lr 
26 quoting R. v. Andrews, [1988] 65 O.R. (2d) 161, 179 (Can.)s 
27Ibid 
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hate messages pertain to trouble the immigrants and religions. The courts have made a clear 
statement that reasonable limits can be imposed on the Freedom of expression in order to deal 
with hate speech.  

VII. POSITION IN INDIA 
Many reports worldwide and in other nations have declared that there has been increasing 

online hate speech through the social media giant. In the aggravated forms, hate speech leads to 
an increase in heinous hate crimes such as communal riots, violence between religious issues, etc 
that we have witnessed. The meaning of hate speech has traveled beyond the offensive or 
disputing speech and encompasses speeches that are insulting, derogatory and discriminatory. 
  

In India, Primarily the Indian Penal Code and Code of Criminal Procedure takes care of 
the regulation of hate speech as there are no other separate laws like in other countries such as 
Canada, Sweden, South Africa, Indonesia, United Nations, etc. Sections 153A, 153B, 295A, 298, 
505(1) and 505(2) of the Indian Penal Code declares that word, spoken or written, or employing 
signs or any kind of visual representation that ‘promotes disharmony, enmity, hatred or ill-will’ 
or ‘offends’ or ‘insults’ on basis of religion, ethnicity, culture, language, region, caste, community, 
race, etc., is a punishable offence.28 

Yet,other legislations regulate some aspects of Hate speech and has made such speech as 
a punishable offence. The hate speech has now become a fashionto seek attention and gain 
publicity. The Representation of People Act29, Information Technology Act30, Unlawful 
Activities (Prevention) Act, 1967 and several others31 essentially create a tangled web of legal 
provisions dealing with one or the other form of hate speech which makes it nearly impossible 
to comprehend exactly what is that hate speech that is banned within the Indian jurisdiction.32 In 
order to curb the Hate Speech issue more stringent provisions were suggested by the Law 

                                                             
28 Indian Penal Code, 1860 
29 The Representation of People’s Act, 1951 (Act 43 of 1951), ss.8, 123(3A), 125 
30 Information Technology Act, 2000 (Act 21 of 2000), ss.69, 69A 
31 Some of them are : Protection of Civil Rights Act, 1955, s.7 ; Religious Institutions (Prevention of 

Misuse) 
Act, 1980, ss.3, 6 ; The Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989; The 

Cable 
Television Networks (Regulation) Act, 1995, ss.5, 6,11,12,16,17,19,20 ; The National Security Act, 1980; 

The 
Cinematographers Act, 1952, ss. 4, 5B, 7 ; related provisions in Code of Criminal Procedure, 1973, ss. 
95,107,144,151,160 
32Anandita Yadav, Countering Hate speech in India: Looking for answers beyond the law, ILI Law Review 

Vol. II, available at http://ili.ac.in/pdf/csi.pdf 
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Commission in 2017. But, till the time no separate legislation was enacted, people continued with 
the practices and look for an exception to escape from the law.  

India is one of the developing nations and the question which needs to be addressed is 
whether the current legal framework in India is sufficient enough to address the challenges 
concerned with the regulation of Hate Speech and meet justice for the parties involved in such 
activities. The above-mentioned provisions of IPC restraining hate speech were also challenged 
for unreasonable hampering of free speech, but on the same page, the Supreme Court found 
these laws of hate speech to be consistent with the Constitution of India. Reasonable restrictions 
under Article 19 of the Indian Constitution needs to be critically analyzed to access the limit of 
reasonable restriction that suppresses hate speech. 

 

A. THE INDIAN PENAL CODE, 1860 
Section 153A of IPC defines promoting enmitybetween different groups. This section 

criminalizes the promotion of any form of enmity between different groups based on religion, 
race,caste, sex and acts that are prejudicial to the maintenance of harmony. The Supreme Court 
in Balwant Singh v. State of Punjab declared that the intention to cause disorder, unleashing 
harmony and incite people to violence is the sine qua non for offence under the Indian Penal 
Code and the prosecution needs to prove the intention of the accused in inciting people. When 
coming to the Indian context, Hatespeech could be regulated in two ways. Firstly, it can be 
considered as a concentrated expression of secretariat communal ideologies33 and being based on 
the politics of exclusion.34 The exclusion could be for several factors like linguistic barriers, 
religion, etc. An example that could be taken is of Bal Thackrey, a self-proclaimed messiah of 
Maratha’s community. Therefore, in India, various laws at the level of criminal law and 
constitutional law contain important restrictions over the hate speech issues.  

 

B. THE REPRESENTATION OF PEOPLE’S ACT, 1951 
Even the election laws in India govern Hate speech. Section 8 of the particular act 

disqualifies a person from contesting the election if the person is convicted for indulging in the 
illegitimate use of Freedom of Speech and expression.  

 

                                                             
33Ram Puniyani, TEHELKA, Why Hate Speech?, March 27, 2009, available at 

http://www.tehelka.com/story_main41.asp?filename=Ws040409Ram_Puniyani.asp (Last visited on November 15, 
2009) 

34Id 

http://www.tehelka.com/story_main41.asp?filename=Ws040409Ram_Puniyani.asp
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C. THE PROTECTION OF CIVIL RIGHTS ACT, 1955 
Section 7 of an act penalizes the incitement to, and encouragement of untouchability 

through words, either spoken or written, or by signs or by visible representations or otherwise.  

VIII. JUDICIAL ANALYSIS OF INDIAN COURTS 
In Dr. Ramesh YeshwantPrabhoo v. Prabhakar Kashinath Kunte35 the Apex court held 

that  ‘In a secular polity, the requirement of correct behavior or propriety is that an appeal for 
votes should not be made on the ground of the candidate’s religion which by itself is no index of 
the suitability of a candidate for membership of the house.’36 

The Issues of offensive and hurtful speech arose before the Supreme court of India in 
Ramji Lal Modi v. State of U.P.37 a case concerning the constitutional validity to Section 295A of 
IPC which criminalizes the act of insulting the religious belief with the willful intent to ‘outrage 
religious feeling of a class of citizens. The court upholding the constitutionality of the said 
provision, said that right to free speech was not absolute and that Article 19(2) of the 
Constitution of India envisages reasonable restrictions on the exercise of free speech.38 

There are in total three concepts concerning free speech and hate speech. First, is a 
discussion, second is the advocacy and third is incitement. The hate speech always takes form 
when a discussion or the advocacy reaches the level of incitement which would be hateful 
according to Article 19(2) of the Constitution of India. Thus, there exists inconsistent 
positioning of the Apex court of India for the regulation of hate speech owing to create the 
legislative vacuum for the subjective assessment of the individuals to determine the contours of a 
right as crucial as free speech.39 

Hate speech sometimes raises a complex question that also tests the limit of the Right to 
Free speech and expression. There were dis-similarities in the regulations of Hate speech 
practiced among different nations. Hate speech is against the national mandate of the 
fundamental right which is Freedom of Speech and expression. Hate speech leads to the 
obstruction of the purposes needed to be fulfilled through Article 19 of the Indian constitution.  

                                                             
35 Dr. Ramesh YeshwantPrabhoo v. Prabhakar Kashinath Kunte (1996) 1 SCC 130  
36Ibid, Para 29 
37 Ramji Lal Modi v. State of U.P AIR 1957 SC 620 
38Ibid 
39AgnidiptoTarafder, The uncertain regulation of hate speech by the Supreme court, SCC online 
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IX. INTERNATIONAL HUMAN RIGHTS 
OBLIGATION 

Freedom of Speech and expression is widely accepted as one of the most important 
freedoms and human rights in almost all of the progressive countries. Even there were several 
declarations, sanctions and International Conventions through which these rights flow. Even the 
International bodies were charged with the judicial review of the hate speech cases. The United 
Nations created a special convention named “United NationsStrategy and Plan of Action on 
Hate Speech” where Hate Speech is considered to be a menace to the democratic values of the 
society and peace. Tackling hate speech issues is important to fasten the process of the United 
Nations agenda to prevent armed conflict, atrocities, genocide, etc. The above-mentioned plan 
of the United Nations gives them the room and resources to address hate speech which poses an 
International threat to UN community principles.  

In order to curb hate speech and eliminate this demon, the United Nations Strategy and 
Plan of Action on Hate Speech proposes to take action in formal and informal education to 
implement the SDG4 and to promote values and skills of the Global Citizenship Education and 
enhance Media and Information Literacy.40 

The European Courts of Human Rights has also upheld the convictions forhate speech 
as consistent with the free speech guarantees provided under Article 10 of the European 
Convention on Human Rights. These regulations could be one of the open paths to curb hate 
speeches and to make the laws more stringent on the regulation of Hate Speech.  

X. HATE SPEECH AND INDIAN LAWS 
Hate speeches and Hate writings are two mechanisms that have been used to whip up the 

anti-minority hatred and the actual violence. Our country has witnessed even burning cases as a 
result of hate speech and the recent debate has arisen due to hate remarks by Varun Gandhi.41 
The law specifically prohibits any person from outraging and hurting someone’s “religious 
feelings”. The law doesn’t allow the speech which seems to be insulting and hurting someone on 
a community or religious basis.  

                                                             
40United Nation strategy and Plan of Action on Hate speech, available at 

https://www.un.org/en/genocideprevention/documents/UN%20Strategy%20and%20Plan%20of%20Action%20o
n%20Hate%20Speech%2018%20June%20SYNOPSIS.pdf 

41 Rajeev Dhavan, “India need a law to check Hate speech”, Sunday, 29-3-2009 available at 
http://www.sacw.net/article799.html last accessed 10-06-2010 

https://www.un.org/en/genocideprevention/documents/UN%20Strategy%20and%20Plan%20of%20Action%20on%20Hate%20Speech%2018%20June%20SYNOPSIS.pdf
https://www.un.org/en/genocideprevention/documents/UN%20Strategy%20and%20Plan%20of%20Action%20on%20Hate%20Speech%2018%20June%20SYNOPSIS.pdf
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XI. POSITION IN THE UNITED STATES AND INDIA 
COLLECTIVELY BEING COMMON LAW 

COUNTRIES 
Democracies always try to manage the risks arising from communal hatred. Various 

questions have been raised by the Court of law about free speech and its limits. How to regulate 
the religious and communal offense has become one of the most disputable questions 
concerning Freedom of speech and expression. In the United States, a section of the religious 
right has evolved into what has been called the Islamophobia industry, producing hate 
propaganda against Muslims.42 

It is always helpful to think of the incitement of a versatile political strategy to be termed 
as Hate spin. Hate spin is the most familiar face of incitement and provoking, commonly 
referred to as “hate speech”. The Council of Europe has defined hate speech as covering forms 
of expression that “spread, incite, promote, or justifies racial hatred, xenophobia, antisemitism, 
or other forms of hatred based on intolerance, including intolerance expressed by aggressive 
nationalism and ethnocentrism, discrimination and hostility against minorities, migrants, and 
people of immigrant origins”.43 India and the United States of America are both vibrant and 
open democracies with the strong tradition of free speech and laws protecting free speech. 
Global Human Rights norms provide a sensible framework to control such incitement and 
hatred. All the norms have emerged from ICCPR and the United Nations treaty adopted by its 
General Assembly in 1966. However, Article 20 of International Covenants on Civil and Political 
Rights (ICCPR) defines the term Hate speech as—“advocacy of national, racial or religious 
hatred that constitutes incitement to discrimination, hostility or violence shall be prohibited by 
law”44—as a special category of speech that the States must prohibit by law (UN General 
Assembly, 1966). 

Thanks to the First Amendment of the U.S. Constitution and a series of judgement given 
by the Supreme Court in the 21st century, the United States of America has the world’s most 
speech protective and Hate speech constitutional orders vis-à-vis supporting provisions of 
ICCPR and International law. Aside from the Criminal law, India also regulates the strict election 
campaign with a rule that restricts/prohibits hate speech.  The Election Commission model 
provides that political parties and their candidates cannot indulge in such activities that 

                                                             
42 Cherian George, Regulating “Hate Spin”: The limits of law in managing religious incitement and offense, 

International Journal of Communication available at: http://ijoc.org/index.php/ijoc/article/view/5451/1688 
43 Cherian Georg, The Double Sided problem of Hate Spin, 

http://ijoc.org/index.php/ijoc/article/view/5451/1688 
44 International Covenants on Civil and Political Rights (ICCPR), Article 20, available at 

https://treaties.un.org/doc/publication/unts/volume%20999/volume-999-i-14668-english.pdf 

http://ijoc.org/index.php/ijoc/article/view/5451/1688
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“aggravate existing differences and create the mutual hatred or causes tensions between different 
castes and communities, religious, communal or linguistic.” 

Let’s have an example of Pakistan, where the Penal Code of the country is specifically 
dedicated to Protect the Quran and the prophet Mohammad from vilification (Vilification means 
an abusively disparaging speech or writing), with the penalties far more severe than that of other 
kinds of offensive activities and expressions. Another example could be Indonesia which 
identifies the six faiths as a religious practice in their nation. It has a blasphemy law protecting 
the mainstream orthodoxies of these six faiths from whatever their respective religious 
authorities say is heretical. Radical groups have used this to ramp up discriminatory rhetoric and 
justify serial human rights violations against minority Muslim sects, especially the Ahmadiyya 
community.45 The law in India as well as in Singapore seems to be less discriminatory, as it 
extends to all the communities the equal rights to be offended.   

XII. CONCLUSION 
The above-mentioned are the instances of how the challenge for countering the hate 

speech has been approached and regulated through laws of different nations differently. 
Through this paper,the author tried to show how the currently existing legal framework for the 
regulation of Hate speech in the country differs and is comparable between civil law and 
common law countries. We have assessed that the Legal status of Hate speech is much liberal in 
India as the country does not have separate laws all over in order to regulate and counter hate 
speech. Indian criminal law, election law and the People’s Representation law are the only laws 
through which Hate speech got regulated. Indian courts have been very active in passing too 
many judgements over countering hate speech. Recently, In India, there were many instances of 
hate speech broadcasted by media too where one of the BJP Sansad and Younger brother of 
Assaduddin Owaisi is spreading hate speeches in front of the national television by invoking the 
religious and communal harm over each other.  

Most of the civil law countries like Sweden, South Africa, Canada and Indonesia have a 
separate framework of law to regulate the Hate Speech and not only regulate but to eliminate the 
very roots of such expression from the existence in the society. Anyhow, this can’t be removed 
because of the people who always try to incite and create hatred amongst ethical, religious or 
communal groups through various tools of ill talks and speeches. Separate laws regarding a 
particular type of activityare always useful to that nation because there exists no problem of 
collusion between already existing laws and their principles.  

                                                             
45 (Bush, 2015; Crouch 2012). Religious Politics and Minority rights during the Yudhoyono presidency. In 

E. Aspinall, M. Mietzner, & D. Tomsa (Eds.), The Yudhoyono presidency :Indonesia’s decade of stability and stagnation (pp. 
239-257). Singapore: Institute of Southeast Asian Studies 
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The United States of America being a common law country and comparing the laws of 
common law and civil law country, the U.S. is a very powerful nation in all aspects and on a legal 
basis or international norms and principles. After the assessment of all other nations on the 
stand of different countries in different jurisdictions over the Hate speech, the U.S. being in the 
most powerful position of the world’s most speech protective and Hate speech constitutional 
orders vis-à-vis supporting provisions of ICCPR and International law. In the U.S. where the 
judges of the Supreme Court have life-tenure to stick to his/her position, there remains some 
sort of possibility of creating of uniform precedents on the specific issues, owing towards the 
same set of judges with experience serving on the specific bench at the longer period of time 
would lead to the removal of more inconsistencies in the law. In comparison to India, Indian 
judges have very lesser possibility to address similar issues during their short tenure over the 
bench. 

The European Courts of Human Rights have also upheld the convictions for hate speech 
as consistent with the free speech guarantees provided under Article 10 of the European 
Convention on Human Rights. These regulations could be one of the open paths to curb hate 
speeches and to make the laws more stringent on the regulation of Hate speech. By the passage 
of time laws are getting harsher due to an increase in its degree. In some way or the 
otheroffenders took advantage of the exceptions which were added for the existence of special 
circumstances.  

The hate speech always takes form when a discussion or the advocacy reaches the level 
of incitement which would be hateful according to Article 19(2) of the Indian Constitution. 
Thus, Indian laws need to be amended and new legislationshould come forward in order to 
specifically deal with Hate speech. Due to lacunae in Indian laws, personalities like Asaduddin 
Owaisi and BJP Sansad were spreading communal hatred amongst the nation and leading to 
incitement of an offence. Hate speech could be a classic example of the upliftment of the 
technologies which is giving birth to the opportunities and the threats in the ambit of balancing 
the difference between the Fundamental Rights and its principle. The hate speech laws yet to be 
codified as a separate act by the Parliament in India to avoid maintaining the balance between 
Fundamental Rights and its principles. 
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