
 
 

La         

Senatus 
Scriptors 
 

Volume 2 
 

Issue: 1 
August-September, 2020 
(O)ISSN 2582 6638 

 
 



  
   

LA  

SENATUS SCRIPTORS 
LAW JOURNAL 
VOLUME 2: ISSUE 1   

August-September, 2020                                       (O)ISSN 2582 6638 

 
 

 
 

www.lasenatusscriptors.com  

P
ag

e
2

 

MSME ARBITRATIONS- A 
DRACONIAN LEGISLATION OR 

RELIEF? 
 

Oindrila Mukherjee*  

 
ABSTRACT 

 
After the enactment of the Micro, Small and Medium Enterprises Development Act, 2006(MSME Act)  there has often 

been a debate over the power of a  ‘Facilitation Council' to serve as both a 'conciliator' and an 'arbitrator' when conflicts under section 
18(1) thereof are referred to it. There are divergent opinions on this topic of various High Courts of India and there is no definitive 
response to this issue to date. The dual role played by the Facilitation council leaves scope for malice resulting in the following issues – 
1. Whether the Facilitating council can serve as both a 'conciliator' and an 'arbitrator'? 
2. Whether section 18 of the MSME Act violates the fundamental principles of arbitration? 
3. Whether Section 18 and Section 19 are unconstitutional? 
4. Whether MSME Arbitration is a successful forum for dispute resolution? 

In an attempt to analyze the benefits and loopholes of the MSME arbitration and the role of the Facilitation Council, the 
article studies the procedure for dispute resolution under the MSME Act, keeping in mind the constitutional conundrum encasing section 
18 of the Act. With the increasing burden on courts and failed MSME arbitration proceedings it is not only helpful but also necessary to 
identify the possible measures that can be adopted to ensure effective resolution of disputes in accordance to the Fundamental Principles of 
alternative dispute resolution in India as a response to this one-sided draconian legislation that grossly negates the very essence of 
Alternative dispute resolution mechanism and further gives very little scope for change. 
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I. INTRODUCTION 
Chapter V of the Micro, Small and Medium Enterprises Development Act, 

2006(MSME Act)tackles the issue of late payments to the MSME sector. Section 15 of the Act 
requires the buyer of the goods to make payment to the supplier within the period stated in the 
agreement between the parties but not exceeding 45 days from the day on which the products 
are accepted. In the event of delay in making the payment, Section 16 makes the purchaser liable 
to pay compound interest on the amount due, with monthly rests at three times the bank rate 
notified to the supplier by RBI. Section 17 further allows recovery of the amount due. Where the 
buyer avoids or delays or makes partial payment of the amount due, the supplier shall have the 
right to refer such dispute to an institution known as the Facilitation Council for its resolution or 
adjudication under Section 18(1). It is important to remember that Section 18(1) uses the term 
'any entity,' because it is not just the 'supplier' who may contact the Facilitation Council, but also 
a 'buyer.  

Upon receipt of a reference, the Council shall either reconcile itself in this matter 
or seek assistance from any institution or centre providing alternative dispute resolution services 
by referring to such an institution or Centre, for the conduct of conciliation and the provision of 
sections 65 to 81 of the Arbitration and Conciliation Act, 1996 shall apply to such dispute. 
Where the conciliation is ineffective and there is no resolution between the parties, the Council 
shall either take up the arbitration dispute itself or refer the dispute to another agency or center 
offering alternative dispute settlement facilities through arbitration and the provisions of the 
Arbitration and Conciliation Act, 1996 shall apply to such dispute. Notwithstanding the 
supplementary provisions of any other law, the Micro and Small Enterprises Facilitation Council 
or the center providing alternative dispute resolution services shall have jurisdiction to act as an 
arbitrator or conciliator and a buyer located in India. Any reference made under this section shall 
be decided within ninety days from the date such a reference is made. 

The following flowchart presents the procedure for dispute resolution under the Act: 
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A.  WHO CAN APPROACH THE FACILITATING COUNCIL? 
   Section 18(1)of the Act states that  "any party" to a dispute may, concerning 

any amount due under section 17can refer to the Micro and Small Enterprises Facilitation Council. 
Thus, it is pertinent to note that both the buyer and the Supplier is empowered to approach the 
Council1. A 'buyer' has been characterized under Section 2(d) of the Act as an individual who buys 
any goods or receives any services from a supplier for consideration. On the other had a supplier 
means a micro or small enterprise, which has filed a memorandum with the authority referred to in 
sub-section (1) of section 8of the Act. A 'Supplier' as defined under the Act can avail subsequent 
benefits under Sections 15, 16, 17, and 18 of the Act.  

B. WHO IS A SUPPLIER? 
The definition of a buyer is loud and clear in the Act and there is no ambiguity 

regarding the same. However, the term supplier has been given multifarious interpretations 
through several conflicting Judgments resulting in a legal conundrum. Section 2(n) of the Act 
defines a supplier as illustrated below: 

                                                             
1Steel Authority of India Ltd. v. Micro, Small Enterprise Facilitation Council, 2010 SCC OnLine Bom 

2208. 
 

Dispute 
Resolution

If the Conciliation Process
Fails : Council akes up the
dispute for arbitration

Facilitation Council may
refer the matter to any
institutin conducting ADR

Any party to a dispute maymake a
reference to the Micro and Small
Enterprises Facilitation Council.

Conciliation by
Facilitation Council

Facilitation Council may
refer the matter to any
institutin conducting ADR

*Every reference made 

under this section shall be 

decided within a period of 90 

days from the date of making 

such a reference.” 
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The law provides that at least one party must fall within the definition of a 
supplier to refer a dispute to the Facilitation Council. Nevertheless, a legal issue has been posted 
by the inconsistency between the decisions by the various High Courts dealing with the 
definition of supplier whether micro or small business is required under the definition of a 
supplier under Section 2(n) of the Act to file the memorandum in compliance with Section 8(1) 
of the Act. 

C. WHETHER A MICRO OR SMALL BUSINESS IS REQUIRED 
TO FILE A MEMORANDUM AS PER SECTION 8 OF THE ACT 
TO BE A SUPPLIER? 

The High Court for the State of Telangana held that as long as an enterprise falls 
within the ambit of Section 7 relating to micro and small enterprises it shall be a 'supplier' to 
refer disputes to the Facilitation Committee, whether or not it has filed a memorandum under 
Section 8(1) of the Act.2 Micro / small enterprise dealing with its goods and services would also 
fall within the scope of sub-clause (iii) whether or not it has filed a memorandum under Section 
8(1) of the Act. Since the entities referred to in sub-clause (i) and (ii) are not required to file a 
memorandum, that requirement cannot be read in sub-clause (iii).3 

D. CONFLICTING VIEWS 
The High Court of Gujarat held that a micro/small undertaking that has not filed 

a memorandum under Section 8(1) until the subsistence of the contract does not qualify as a 
supplier.4Further, the Bombay High Court observed that registration according to Section 8(1) of 

                                                             
22016 (3) ALD 588 
3 2018 SCC OnLine Del 9671 
4 (2019) 2 GLR 1175 

Supplier

Sec 2(n)

Micro Enterprise* Small Enterprise*

*Which has filed a memorandum as 

per section 8(1) and includes : 
1. National Small Industries 

Corporation 

2. Small Industries Development 

Corporation of a State or a Union 

territory   

3. Any company, co-operative society, 

trust or a body, by whatever name 

called, registered or constituted under 

any law for the time being in force 

and engaged in selling goods 

produced by micro or small 

enterprises and rendering services 

which are provided by such 

enterprises 
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the Act is not retrospective and therefore subsequent filing of a memorandum by a micro/small 
enterprise according to a contract signed between the parties does not allow such micro / small 
enterprise to take advantage of the dispute resolution under Article 18 of the Act.5Registration 
pursuant to Section 8 of the Act entitles a micro/small unit to take advantage of the reference 
under the Act, such registration may also be granted during the contract's subsistence if the 
supply has continued beyond the Supplier's registration.6 

E.CONCLUSION 
In conclusion, we believe that a micro / small enterprise must file a 

memorandum under Section 8(1) of the Act which falls within the scope of supplier according to 
Section 2(n), thereby enabling such micro / small enterprises to take advantage of the benefits 
set out in Sections 15, 16, 17 and 18 of the Act. It would be contrary to the agreed rules of 
interpretation to abolish the said provision and would be in conflict with the legislation's scheme, 
purpose, and intent. 

 

 

 

 

 

 

 

                                                             
52019 SCC OnLine Bom 4542 
6(2017) 238 DLT 79 
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II.CONSTITUTIONAL VALIDITY OF SECTION 18 

Preface: Section 18 of the MSMED Act falls within the purview of Entry 52 of List I of the 7th 
Schedule of the Constitution and does not violate Article 14 with respect to the right to 
approach the courts for dispute settlement. 

The constitutional validity of Section 18 of the MSMED Act was challenged on the 

following grounds:  

1. Unilateral Arbitral Proceedings: A party cannot be forced to participate in the arbitration 
/Conciliation proceedings at the instance of the other party referring to section 18 of the 
MSMED Act.7 

2. The ambit of Section 16, 17, 18-The dispute raised would not fall within the ambit of 
sections 16, 17, and 18 of the MSMED Act, 2006. 

3. MSME under State List: The parliament has no power to legislate in respect of Micro, 
Small, and Medium Scale industries as it is a subject falling within the scope of Entry 24 of 
List II of Schedule VII of the constitution and only the states will have the power to enact.8 

4. Right to Approach the Court: Section 18 deprives the petitioner of its right to approach 
the courts for redressal of their grievances. 

5. No Arbitration in the Absence of Conciliation: Since a conciliation under section 18(2) is 
a pre-requisite for the MSME facilitation council, in the absence of such conciliation 
between the parties, within the meaning of section 18(2) of the Act, the MSME Facilitation 
Council has no jurisdiction to entertain the claim of the 2nd respondent and therefore, the 
reference of the dispute to arbitration is bad in law. 

The Hon’ble Madras High Court in Refex Energy Ltd. v. Union of India9held 
that Section 18 of the MSMED Act does not infringe Article 14 concerning the right to file a petition in the 
court for dispute resolution as Section 19 of the 2006 Act provides for the remedy to the person 
aggrieved by the award or decree to approach the Court. The Court also held that the present case is 
subject to the provisions of Entry 52 of List I of the Seventh Schedule of the Constitution, which requires 
Parliament to legislate on the manufacturing and processing sectors as well as the services industries. And it 
further held that other grounds raised by the petitioner have to be decided only by the arbitrator. Any findings by 
this court could prejudice the interest of either of the parties.  

                                                             
7 United India Insurance Co. Ltd. Vs. Ajay Sinha & another .2008 (7) SCC 454. 
8 Shri Ramtanu Co-operative Housing Society Ltd. Vs. State of Maharashtra,1970 (3) SCC 323. T.P 

Sundaram Lingam Vs State of Madras AIR 1971 Madras 245. 
92016 SCC OnLine Mad 4912. 
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A. CRITICISMS 

The Essential element of conciliation proceedings is that nobody would be 
forced to take part in it10- 

a) The Hon’ble High court is erred in holding that the said judgment is about 
Lok  Adalats under the Legal Services Authorities Act, and thus will not be applicable on the 
statutory alternate remedy provided under the MSMED Act as the judgment recognizes the 
essential elements of conciliation which will apply to all conciliation proceedings irrespective of 
the institution performing it. It is pertinent to notes that  Section 18(1) of the Act stipulates only 
the word 'may' and the same shall not be construed as 'shall' and thus the parties should not be 
forced to take the recourse of Alternative Dispute Resolution.11 

b) A bare perusal of part III of the Arbitration and conciliation Act reflects the 
voluntary nature of the conciliation proceedings which serves as a major principle behind a 
successful conciliation. Like any other ADR process, the sanctity of conciliation finds its origin 
in the mutual determination of the parties to amicably settle their disputes through an 
Alternative Dispute Resolution  Mechanism. 12It is pertinent to note that this consensual nature 
of the dispute resolution process allows parties to join a friendly search for an amicable 
solution, without procedural restraints or protracted battles over formal technicalities. 13 Thus 
the arbitrary proceedings under section 18 of the Act define the very objective of Alternative 

Dispute Resolution and it thus violates Article 14 of the Constitution. 

Facilitation Council cannot play a dual role: 

 The Hon’ble Court in paragraph 20 and 27 of the judgment erroneously holds 
that the Facilitation council has the power to act as a conciliator as well as an arbitrator 
irrespective of the restriction imposed under section 80 of the Arbitration Act by section 24 of 
the MSMED Act which overrides any other law is contrary to the provisions of the Act. The 
Hon’ble Court has failed to observe that there is also no conflict between Section 18(3) of the 
MSMED Act and Section 80 of the Arbitration Act and hence Section 24 of the MSMED Act is 

                                                             
10 United India Insurance Co. Ltd. Vs. Ajay Sinha & another .2008 (7) SCC 454. 
11 Mahaluxmi Rice Mills  
 
12 V.A. Mohta and Anoop V. Mohta, Arbitration, Conciliation and Mediation 483 (Manupatra, Noida, 2nd 

Edn., 2008). 
13  P.M. Bakshi, “Conciliation for Resolving Commercial Disputes”, 1 Comp. L.J. (Journal) 19 (1990). 
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not capable of having an overriding effect. The said provisions of the MSMED Act and the 
Arbitration Act are to be read in harmony with each other and the Facilitation Council has to 

determine what role it would like to play, as it cannot serve as both.14 

 Ambit of Section 16, 17, 18- 

The Hon’ble court erroneously held that other grounds raised by the petitioner have to be 
decided only by the arbitrator and that any finding by this court could prejudice the interest of either of the parties 
as the court failed to address one of the most pertinent issues in this matter that was to be decided in the 
preliminary stage. The court failed to decide or even discuss whether the dispute raised would not fall within 
the ambit of sections 16, 17, and 18 of the MSMED Act, 2006 causing gross prejudice to the 
petitioner leaving wide scope for challenging the impugned judgment passed by the Hon’ble 
Madras High court. 

 

B. KEY HIGHLIGHTS 

1. The Madras High court held that Section 18 of the MSMED Act falls within the purview of Entry 
52 of List I of the 7th Schedule 

2. Section 18 does not infringe Article 14 concerning the right to file a  petition in the court for dispute resolution 
as Section 19 provides for the remedy to the person aggrieved by the award or decree to 
approach the Court. 

3. The Court reiterated that Section 18 of the Act, would override the arbitration clause in the 
agreement between the parties.15 

 

 

                                                             
14Gujarat State Petronet Ltd. v. Micro and Small Enterprises Facilitation Council, (2018) 5 AIR Bom R 

821.; Pal Mohan Electronics Pvt Ltd v. Secretary, W.P. No. 9485 of 2017; Mazgaon Dock Ltd. v. Micro and Small 
Industries Facilitation Council and Others, 2018 SCC OnLine Bom 11003.; S.I. Group India Limited & Anr. v. 
Micro and Small Enterprises Facilitation Council, Konkan Region, Thane & Ors, Writ Petition No.7269 of 2011. 

 
15ARB. Pet. 402/2019 
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III.ARBITRARY DISPUTE RESOLUTION: VIOLATION 
OF THE ARBITRATION ACT 

Preface: Section 18(3) of the MSMED Act states that the Facilitation Council shall take up or 
refer the matter for arbitration according to the rules of the Arbitration Act when conciliation 
has failed. On the other hand, in the absence of an agreement between the parties, Section 80 of 
the Arbitration Act specifically prohibits the conciliator from serving as an arbitrator in a dispute 
which serves as a subject matter for conciliation proceedings. 

It is pertinent to note that a bare perusal of Section 80 of the Arbitration Act 
shows that, in the absence of an agreement to the contrary, there is a complete bar for a 
conciliator to serve as an arbitrator in any arbitral or judicial proceeding relating to a conflict 
which has been the subject of conciliation proceedings. Sections 18(2), 18(3), and 18(4) gave the 
Facilitation Council a dual role in serving both as Conciliators and Arbitrators. The only way to 
eradicate this 'ineligibility' is by express agreement between the parties, which is not the same as 
an arbitration arrangement between the parties.16 

Section 24 of the Act states that the provisions of sections 15 to 23 shall affect 
anything inconsistent therewith contained in any other law for the time being in force. 

A. CONTROVERSY: 
The first controversy to consider is that if a 'Facilitation Council' has acted as a 

'conciliator' according to section 18(2) of the MSMED Act, it may be prohibited to serve as an 
'arbitrator' under section 18(3) in the light of the prohibition found in section 80 of the 
Arbitration Act. The second question to be considered is whether, pursuant to Section 24 of the 
MSMED Act, Section 18(3) of the MSMED Act would override Section 80 of the Arbitration 
Act and require the Facilitation Council to serve as both a 'conciliator' under Section 18(2) and 
an 'arbitrator' under Section 18(3).  

 

Issue Judgment 

1. Facilitation Council can act either 
as an Arbitrator or a Conciliator  

The Facilitation Council, 
according to Article 18 of the MSMED 

                                                             
16Bharat Broadband Network Ltd. v. United Telecoms Ltd., (2019) 5 SCC 755. 
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Act, will determine what role it would 
like to play, as it cannot serve as both 
conciliator and arbitrator given Section 
80 of the Arbitration Act. There is also 
no conflict between Section 18(3) of 
the MSMED Act and Section 80 of the 
Arbitration Act and hence Section 24 
of the MSMED Act is not capable of 
having an overriding effect.17 

 
 

2. A Facilitation Council can Act a 
conciliator as well as an Arbitrator  

The MSMED Act is in itself a 
complete code and provides for a 
'special forum' for the adjudication of 
the disputes. Under Section 24 of the 
MSMED Act, any inconsistency 
between Section 80 of the Arbitration 
Act which is read under Section 18(2), 
and 18(3) of the MSMED Act is 
overridden and, therefore, the 
Facilitation Council may act as both.18 

 

B. INTERNATIONAL PERSPECTIVE: 

1. The conciliator cannot act as an arbitrator is a well-known international 
practice.  If an arbitrator is prejudiced or has a reluctant mind, he disqualifies himself from 

                                                             
17Gujarat State Petronet Ltd. v. Micro and Small Enterprises Facilitation Council, (2018) 5 AIR Bom R 

821.; Pal Mohan Electronics Pvt Ltd v. Secretary, W.P. No. 9485 of 2017; Mazgaon Dock Ltd. v. Micro and Small 
Industries Facilitation Council and Others, 2018 SCC OnLine Bom 11003.; S.I. Group India Limited & Anr. v. 
Micro and Small Enterprises Facilitation Council, Konkan Region, Thane & Ors, Writ Petition No.7269 of 2011. 

18 Principal Chief Engineer v. Manibhai & Bro, SLP No. 17434 of 2017; Bata India Limited v. AVS 
International Pvt. Ltd, 2019 SCC OnLine Del 9801 ; Mangalore Refinery & Petrochemicals Ltd. v. Micro and Small 
Enterprises Facilitation Council & Anr., 2019 SCC OnLine Del 6860 ;Best Towers Pvt. Ltd. v. Reliance 
Communication Ltd., LPA No. 1036 ;Refex Energy Ktd, Mumbai v. Union of India, AIR 2016 Madras 139 ;Eden 
Exports Company v. Union of India, 2013 (1) MadLJ 445.;M/s. Bharat Heavy Electricals Limited v. State of U.P., 
2014 SCC OnLine All 2895. 
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serving as an arbitrator. In addressing this issue, different domestic and international rules 
prohibit a conciliator's dual position. For example Rule 19 of the ICADR, 1996, Rule 19 of the 
ICA Rules of Procedure, Article 19 of the UNCITRAL Rules of Procedure, 1980, Article 10 of 
ICC Rules of Procedure and Conciliation, and Rule 17 of International Arbitration Act, 1994 
(Singapore). 

2. Under the CIETAC Rules, when either party is concerned that 
conciliation may impair the due process of the dispute by the arbitral tribunal, the parties may 
request conciliation outside the arbitral tribunal or terminate the conciliation process and resume 
the procedure of arbitration. 

C. CONCLUSION 

The Apex Court in Principal Chief Engineer v. Manibhai & Bro (Supra) settled 
the law in this controversy by holding that by Section 24 of the MSMED Act, Section 18(2) and 
18(3) overrides section 80 of the Arbitration  Act. Thus, it is apparent that there is nothing to 
prohibit the Facilitation Council or the institutions from performing dual responsibilities in 
compliance with section 18 of the MSMED Act. The only caveat is that they cannot nominate 
the same individual to serve as a conciliator as well as an arbitrator. However, the Bombay High 
court on the contrary has observed that there is no conflict between section 18(3) of the 
MSMED Act and Section 80 of the Arbitration Act and thus a harmonious construction is to be 
made in case of a dispute. 
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IV. DUAL ROLE OF THE FACILITATION COUNCIL: 
A JAUNDICED EYE 

Preface: The Facilitation Council is duty-bound to appoint an arbitrator who will be able to act 
impartially, objectively, and without any prejudice. However, appointing the same member to 

perform the dual role of a conciliator as well as an arbitrator leaves scope for bias. 

The arbitrator may be exposed to classified and Prejudicial information during 
conciliation without being required to disclose this information to any party participating in 
arbitration. Furthermore, communication or caucusing between the arbitrator and one side may 
lead to impartiality in the Arbitration Procedure. The arbitrator's independence and neutrality are 
fundamental to every arbitration proceeding.19 The absence of bias is one of the central 
principles of natural justice that extends to both judicial and Quasi-judicial proceedings. 
Empowering the same authority to do both types of functions of conciliation and Arbitration 
will result in prejudice and bias in its decisions. 

 M/s Eden Exports Company Vs. Union of India20 held that to avoid the 
allegation of lack of fairness in other higher forums, it is open to the council to evolve its own 
rule of business by which members who had participated in the Conciliation may not sit in the 
Arbitral proceedings. But it is entirely for the Facilitation Council to evolve such a rule of 
business in the future.  

Under section 12 of the Arbitration Act, a member of the institution who is 
supposed to be appointed as an arbitrator, has to mandatorily reveal circumstances giving 
justifiable doubt as to his independence and neutrality. Such conditions are enumerated in the 
Fifth Schedule and Seventh Schedule of the Arbitration Act. However, Section 12(5) of the 
Arbitration Act makes a person 'ineligible' in law be designated as an arbitrator if he falls under 
any categories mentioned in the Seventh Schedule. Item 16 in the Seventh Schedule includes –
"the arbitrator has prior involvement in the case". The Supreme Court in  HRD Corpn. v. 
GAIL (India) Ltd21has observed that it would mean that the proposed arbitrator has had 
previous involvement in the case in some other avatar. Therefore, a member of the Facilitation 
Council  having acted as a conciliator under Section 18(2) is ineligible in law to act as an 
arbitrator under Section 18(3). The State of Telangana has recently amended its MSMED Rules 

                                                             
19Voestalpine  Schienen GmbH v. Delhi Metro Rail Corpn. Ltd. (2017) 4 SCC 665. 
 
21 (2018) 12 SCC 471. 
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and has specifically incorporated Section 12 of the Arbitration Act imposing an implied 
restriction on the Facilitation Council from performing a dual role.  

Further in Chartered Accountants of India Vs. L.K. Ratna reported 22the 
Supreme Court held that members of Chartered Accountants who sit in the disciplinary Tribunal 
should not participate in the council meeting to approve their own decision as it may hit on 
grounds of bias. Keeping this principle in mind the Facilitation Council cannot approve its own 
decision as a conciliator in an arbitration proceeding under section 18 of the MSMED Act.  

It is a settled position of laws that the present and past employees of an industry 
who were or who are anyway related to the industry would be partial Administrators. It is pertinent 
to note that the Micro and Small Enterprise Facilitation Council shall consist of not less than three 
but not more than five members comprising of one or more persons having special knowledge 
in the field of industry, finance, law, trade, or commerce, representatives of banks and financial 
institutions, persons having special knowledge in the field of industry, finance, law, trade or 
commerce. Thus the council conducting arbitration comprises employees and ex-employees of 
various industries leaving huge scope for circumstances that can give rise to justifiable doubts as to the 
independence or impartiality of the Arbitrator violating the principle laid down in  M/s. Voestalpine 
Schienen GMHB V. Delhi Metro Rail Corporation Ltd. 

A. INTERNATIONAL PERSPECTIVE 
Courts in Singapore and China has recognised that the communication or 

caucusing between the arbitrator and one side may lead to an arbitrator’s impartiality.23However, 
the bias or partiality usually is required to be “evident,” “apparent,” or “apprehended. Thus a 
dual role played by the Facilitation Council as an arbitrator and a conciliator leaves a huge scope 
for bias24. 

B. KEY HIGHLIGHTS 
1. The arbitrator’s independence and neutrality are fundamental to every arbitration 

proceeding. 
2. It is open to the council to evolve its own rule of business by which members who had 

participated in the Conciliation may not sit in the Arbitral proceedings. 
3. The arbitrator has had previous involvement in the case thus he is ineligible to act as 

an arbitrator as per section 12 of the Arbitration Act. 
4. An arbitrator cannot approve its own decision as a conciliator. 
 

 

                                                             
221986 (4) SCC 537 
23 Beijing Sinozonto Mining Investment Co. Ltd v. Goldenray Consortium (Singapore) Pte Ltd 
24 Gao Haiyan v. Keeneye Holdings showed. 2013 SGHC 248 (Singapore) 
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V. SECTION 19: APPLICATION FOR SETTING ASIDE 
OF ORDER 

Preface: Section 19 of the MSME Act provides that the defaulting party cannot appeal against 
the award unless the appellant deposits at least 75% of the award before filing an appeal. 

Section19 of the MSME Act stipulates that the defaulting party can only appeal 
against an award when the appellants deposit a minimum amount of seventy-five percent before 
filing a notice of appeal to the party. Under Section 28 of the MSME Act, the Metropolitan 
Magistrate or First Level Magistrate or higher rank courts shall try the offenses committed by the 
defaulting party. Provided that when there is pending disposal of the application for setting aside 
the arbitral award the court is empowered to direct the defaulting party to pay such percentage 
of the amount to the supplier, as considered reasonable under the circumstances of the case. The 
court has no discretion to either waive or reduce the amount of 75% of the award . Section 19 of 
the Act, ensures the finality of awards passed under section 36, in a time-bound manner. 

A. OBJECTIVE OF SECTION 19: 
The objective of the remedy under Section 19 is to ensure timely flow of finance 

to MSMEs and to remain viable in the event of delay, default, or dispute regarding payment by 
the buyer and to avoid unnecessary piling up of cases to ensure speedy remedy. Keeping in mind 
the objective of effective and expeditions remedy under Section 18(5) and section 19 of 
MSMED Act 2006, Section 34(3) and Sec. 36 of the Arbitration Act is to be read along with it to 
ensure a holistic approach. 

B. CONSTITUTIONALITY: 
Section 19 of the Act is highly arbitrary and discriminatory towards the applicant 

buyer for imposing a heavy monetary deposit on them. The provision unreasonably violates 
contractual, constitutional, or statutory obligations, and thus acts contrary to the constitutional 
guarantee found under Article 14 of the Constitution. A hefty 75% deposit would amount to a 
clog on entering the aforesaid process of setting aside a decree, award, or order preventing the 
buyers from exercising their rights under the Act. It is pertinent to note that the proviso of 
section 19 stating that the pending disposal of the application to set aside an award, the court 
shall order that such percentage of the amount deposited shall be paid to the supplier under 
reasonable circumstances is highly discriminatory towards the buyer and defeats the very 
purpose of the application.  

https://indiankanoon.org/doc/367586/
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C. CRITICISMS: 
1. Section 19 of the 2006 Act fails to disclose the fate of the money deposited by the applicant 

in case the application to set aside a decree, award, or order is allowed by the court. 
Questions regarding the extent and terms of reimbursement of such amount remains 
unanswered. 

2. The provision failed to consider the agony of the sick industries 
3. The requirement of a 75% deposit is way too harsh and rigid as it restricts judicial 

intervention into the same 25 
4. A hefty 75% deposit would amount to a clog on entering the aforesaid process of setting 

aside a decree, award, or order.  
5. There is a gross violation of Article 14 owing to the unfair, arbitrary, and unequal treatment 

towards the applicant buyers.  
 

D. KEY HIGHLIGHTS: 
1) The Defaulting party has to deposit 75% of the award to apply to section 19 
2) The objective is to ensure the timely flow of finance  
3) Section 19 is unfair and arbitrary and thus violates Article 14 of the Constitution  
4) The Court cannot reduce or waive the amount  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

                                                             
25Snehadeep Structures Private Limited v. Maharashtra Small-Scale Industries Development 

Corporation Limited 
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VI. RELIEF UNDER MSME ARBITRATION: A MYTH 
OR MAYHEM? 

Preface: MSME Arbitration serves as draconian legislation which creates an unhealthy 
Alternative Dispute Resolution environment.  

It is observed that dispute resolution under the MSMED Act, 2006 is one-sided 
draconian legislation that grossly negates the very essence of the Alternative dispute resolution 
mechanism and further gives very little scope to challenge the persisting rigid mechanism. 
Section 18 & 19 of the Act is highly arbitrary and discriminatory towards the applicant buyer and 
thus it clogs the entering process of the Dispute Resolution process. Such an unfair , arbitrary, 
and unequal process with scarce Judicial intervention has made it very difficult for the buyers, 
suppliers, and especially sick Industries to resort to such resolution provided under the 2006 Act. 

It should be noted that out of the 29 States and 7 Union Territories, there are 
only 14 states in which the Facilitation Councils operate on paper. There is no such definition of 
the MSME Facilitation Council in the states of Haryana and Jammu & Kashmir, and Andaman 
& Nicobar. The constitutionality and accessibility of these Facilitation Councils are still due in 
the remaining states and union territories. Appropriate meetings of these councils are not held in 
states like Gujarat and Odisha which indicate that these councils work only on paper. 

A. SUMMARY OF PERSISTING ISSUES: 
The following issues have not been addressed by the courts of India and require 

immediate judicial intervention.  

Issues Summary 

1. The resolution only 
by Institutions and 
not Individuals 

Disputes under Section 18 shall be settled by 'institutions' 
only and shall not apply to any 'individual' at all. When a dispute is 
referred to such an institution under section 18(1) of the MSMED 
Act, it is the members of such institutions who are appointed to act 
as a conciliator or arbitrator by the institution itself. It is pertinent to 
note that section 18 applies to the institution as a whole. On the 
other hand, the prohibition contained in Section 80 of the 
Arbitration Act, will apply to the members of the institution. Section 
18(2) explicitly states that for conciliation, Sections 65 to 81 of the 
Arbitration Act will apply. Thus, under Section 18(3), the said 
member cannot act as an arbitrator if he has performed his role as a 
conciliator in respect of the same dispute. 

2. Section 18 only 
deals with the 

Section 18 of the MSMED Act only deals with procedural 
issues, which means that any other aspect is to be dealt with in 
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procedural Aspect compliance with the arbitration act. Section 18 is very similar to 
Section 21 of the Arbitration Act as it deals with 'reference to a 
dispute.' It is a settled rule that all judicial and quasi-judicial bodies 
are bound by a basic principle of law, which includes procedural 
fairness and neutrality. This aspect is precisely addressed by the 
incorporation of the provisions of the Arbitration Act into the 
MSMED Act. Recently the State of Telangana revised its MSMED 
Rules and expressly incorporated Section 12 of the Arbitration Act. 
No other State included the said provision in its Rules. 

3. Increasing Burden 
on Courts 

1. The primary reason for the dispute between the party and the 
Facilitation Council is that the Council appoints the same 
member to play a dual role and justifies it by applying Section 
24 of the MSMED Act. The Facilitation Council nominates the 
same members as it does not have an independent panel of 
conciliators and arbitrators, and as per Section 21.  

 
2. The Facilitation Council is duty-bound to appoint an arbitrator 

who will be able to act impartially, objectively, and without any 
bias. In clear violation of these principles, the council appoints 
the same member to perform dual roles forcing the parties to 
regularly approach the Courts for setting aside the Facilitation 
Council's decision. 

4. A broad-based 
Panel of 
Arbitrators and 
conciliators 

Justice cannot be efficiently enforced without a judge 
possessing a clear understanding of the rule of law, as a result of 
which the pressure on the courts would rise. The Facilitation 
Councils of each state need to form a panel of conciliators and 
arbitrators that should be broad-based. Besides members, as stated 
in Section 21, the panel should include persons with a legal 
background such as  reputed judges and lawyers, accountants, 
retired government officials, and other prominent persons from 
different fields to create a 

an atmosphere conducive for arbitration. 

5. Power to refer 
disputes to an 
institution of 

Section 18(3) of the MSME Act states that the Council may 
refer the dispute to any institution or centre providing alternate 
dispute resolution services for such arbitration. It is pertinent to note 
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Arbitration  that the Hon’ble  Bombay High Court in TRF Ltd. v. Energo 
Engineering Projects Ltd.26 held that if the nomination of an arbitrator is 
done by an ineligible arbitrator it would tantamount to the ineligible 
arbitrator carrying on the proceeding of arbitration by proxy. To bar 
the same, it was held that once an arbitrator has become ineligible by 
operation of law, he cannot nominate another person as an 
arbitrator. Thus, if a member of the Facilitation council is 
disqualified under section 80 of the Arbitration Act the said 
arbitrator should not be in a position to refer the matter to any other 
team of arbitrators. 

 

 

The Indian economy is going through a period of acute recession. The 
government itself has acknowledged that the recession will grip the country. Sales, 
manufacturing, order position have dropped dramatically and the MSME sector is the worst 
affected. Also, the issue of delayed payments has broken the backbone of the MSME sector, 
which is facing an acute fiscal crisis that makes them almost sick. Although the MSME Act has 
been in force for the last 13 years, little has been achieved in terms of delayed payments to 
MSMEs. 

B. ADDITIONAL STEPS TAKEN BY THE GOVERNMENT TO 

TACKLE DELAYED PAYMENTS BY MSMES: 

1. On 2 November 2018, the Government issued a notification under the 
MSME Act 2006 to ensure a timely and smooth flow of credit to small and medium-sized 
enterprises and to minimize the issues in the sector. The government has mandated all 
companies which receive supplies of goods or services from micro and small enterprises and 
whose payments to such suppliers exceed 45 days to submit a half-yearly return to the Ministry 
of Corporate Affairs stating the number of payments due and the reasons for the delay. 

2. The Government has also launched an online delayed payments 
monitoring system called MSME Samadhaan for simplifying the filing of applications under the 
MSEFC. Any MSME that has a valid Udyog  Aadhaar Memorandum (UAM) may apply through 
this portal. From the date of the launch of the MSME Samadhaan portal, MME has filed 23,773 
late payment applications. These cases amount to Rs.6098.56 crore. 

                                                             
26 Civil Appeal No. 5306 of 2017, decided on July 3, 2017. (Delhi High Court) 
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3. However, as reported on the MSME portal, the numbers do not reflect 
the true state of affairs of the MSME delayed payment issue. Some units do not want to make 
the buyers unhappy and do not want to resort to Samadhaan. Most of the others do not have the 
necessary knowledge of this scheme. The MSME department and the MSME associations 
should popularize this scheme and educate their constituents about this wonderful weapon to 
combat the problem of delayed payments. 

C. KEY HIGHLIGHTS 
 

1) Out of the 29 States and 7 Union Territories, only 14 states have functional facilitating 
councils 
2) Section 18 provides resolution only by Institutions and not Individuals 
3) Section 18 only covers Procedural Aspects  
4) An Arbitrator disqualified under section 80 of the Arbitration Act cannot refer the matter to 
another arbitration authority  
5) India Requires Broad-based panel of Arbitrators  
6) After 45 days of non-payment of dues, the government has mandated all companies to state 
the number of payments due and the reasons for the delay. 
7) The Government has also launched an online delayed payments monitoring system called 
MSME Samadhaan 
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