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ABSTRACT 

 
Transgender community in India, often referred to as hijra’s or Kothi’s is the worst affected community, they are forced to leave 

their families and beg or do sex work in order to survive and while they are treated as objects by the society, even the protectors i.e. police 
officers target them and physically or verbally abuse them. Mistreatment of power by police-officials especially to discriminate the 
transgender community is ceaseless. This article aims to focus on the problems faced by the transgender community due to police-brutality 
and other problems faced by them in prisons, it also suggests changes that can be adopted by the prison authorities to provide a safe 

environment to the community inside prison.   
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I. INTRODUCTION 

A Trans, intersex, and gender-nonconforming person often referred to as hijras/Kothi’s in India 
(hereafter referred to as the community) is identified as a person whose gender identity is not the 
same as they were born with. This is also not the same as lesbian, gay, bisexual as it describes 
who you are attracted to and the term transgender describes who you are inside i.e. male, female, 
both or none. These people not fitting the general hetero-sexual standard of society are often 
mocked and not accepted, which is the reason for homophobia in our society, especially since 
the British era. However after several protests from the community and other activists, the 
community was accepted by a minor section of the society and as more people started coming 
out of the closet, the society became more accepting, however, the discrimination against the 
community continues. 

The Supreme court of India in various cases has accepted the community and has passed 
judgments for their protection and equal treatment, however, there was no legislation until 2019. 
It was only in 2018 that SC decriminalized sec 377, and in 2019 that the transgender right to 
protection bill was passed. Still, the community is worst-affected, they are discriminated 

everywhere especially by the private sector as there are no laws restricting them. 

 However, police brutality against them is incessant and an issue that needs to be immediately 
addressed. There are several problems that the community faces throughout the procedure and 

during their imprisonment. 

 

II. PROBLEMS FACED BY TRANSGENDERS IN 
PRISON 

The cult of masculinity promoted by the jail environment necessarily entails a targeting of those 
considered not ‘masculine’ enough. As a consequence, kothis and hijras admitted to jails become 
the sites for the enactment of the most brutal forms of sexual violence. According to the 
statistics, transgender people are 10 times more likely to face sexual assault than the general 

population. 
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The community is often mocked by the policemen. Reports of crimes against them are not filed 
and most of the perpetrators of crime against them are policemen and the staff. 

They even face sexual abuse by other inmates, they are put in cells based on their physical 
identity and not on the basis of their self-acquired identity without their consent and if they raise 
their voice, they are harassed verbally and physically or are put in isolated cells for more than the 
standard duration often leading to mental trauma. They are forced to share washrooms with in-
mates they are uncomfortable with. 

They are denied basic medical care and are not provided with prescription hormones. Trans-

women are often forced to shave their head and dress contrary to their self-acquired identity. 

All these problems not only result in physical injuries but also are a cause of mental trauma to the in-mates 

 

III. REPORTED INCIDENTS 

1.  Khushi, a 30-year-old transgender woman was assaulted by a policeman who grabbed her 
breasts and asked if they were real, her complaint was not filed and justice has not been given 
even after 4 years of the case. 4 years later she was gang-raped in jail by 4 police officers and only 
one of them was accused and the rest were transferred and no major punishment was given to 
them. 

2.  Another incident happened with Ishu, where there was a medical emergency and the situation 
was dealt poorly by the staff a 19-year-old transgender woman who was sent to central jail had 
undergone breast augmentation surgery in October 2016 and developed an infection in her 
silicone implants while she was in jail. She was given generic painkillers and only later she was 

transferred to a hospital. 

The observation from the following incident was the lack of apathy towards the community and 

untrained medical professionals in jail for such cases. 

Cases of sexual assault by inmates and the staff is another problem, a police officer said:” how 
can we put them in female wards when they have male parts” going against the Supreme Court 

judgment in 2014 where self-recognized gender should be the gender accepted. 
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3.  The verbal abuse is faced by the community daily, Gautam a 21-year-old physically 
challenged kothi reported that, while he was merely sitting in a bus stand and waiting for a 
friend, police officers dressed like civilians came towards him and started verbally abusing him.1 

In other cases, police ask money from them and when they don't provide them with the money 
they either assault them or imprison them falsely. 

Aishwarya, a 23-year-old hijra, states: “In the police station I was stripped and then the 
policemen one after another beat me up and verbally and sexually abused me by feeling me all 
over. I was not given proper food to eat, even though they all ate in front of me. Later I was 
taken to Bangalore City Police commissioner’s office, where they took videos in which I was 
made to show how I did my make-up. They asked me to wear my wig and dance in front of 
them which I did. Then they took mug-shots of mine saying that I was a thief.”2 

As the narratives indicate, the police constantly degrade hijras by asking them sexual 
questions, feeling up their breasts, stripping them, and in some cases raping them. Human Rights 
violations against the transgender community With or without the element of physical violence, 
such actions constitute a violation of the integrity and privacy of the very sexual being of the 
person. The police attitude seems to be that since kothis and hijras engage in sex work, they are 
not entitled to any rights of sexual citizenship. 

 

IV. LAWS FOR PROTECTION OF TRANSGENDERS AND 
THE FLAWS IN THEM 

India has gender-inclusive laws and the transgender community is often neglected, there are 
minimal laws for the protection of transgender women and no laws for the protection of 
transmen. 

Constitution of India under Article 14 states that no person shall be discriminated based on sex, 
colour, caste, creed, and gender. 

 

                                                             
1 Peoples’ Union for Civil Liberties, Karnataka (PUCL-K), Human rights violation against the transgender 

community 2003 
2 Peoples’ Union for Civil Liberties, Karnataka (PUCL-K), Human rights violation against the transgender 

community 2003 
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Article 15 talks about the prohibition of discrimination by states based on religion, race, caste, 
descent, place of birth, sex, or any of them. 

 

Article 16 states that: There shall be equality of opportunity for all citizens in matters relating to 

employment or appointment to any office under the State 

 
No citizen shall, on grounds only of religion, race, caste, sex, descent, place of birth, 

residence or any of them, be ineligible for, or discriminated against in respect of, any 
employment or office under the State 

Article 21 talks about the protection of life and personal liberty. The protection under Article 21 
is also available to those who have been convicted of any offence. Even though he is deprived of 
his other rights, he is entitled to the rights guaranteed under Article 21. 

 

 It also includes living with human dignity as was decided in the case of Maneka Gandhi 
vs. Union of India.3 

All these articles in the Indian Constitution prevent discrimination or provide opportunities to 
the marginalized communities but only with matters relating to State and prisons and prison 
authorities coming under the state have been constantly violating these fundamental rights 
hence, the community continues to be ostracized. 

 

The Prisons Act, 1894: 

This act is the first legislation regarding prison regulation in India. The important provisions are 
Accommodation and sanitary conditions for prisoners, Provisions relating to the mental and 
physical state of prisoners, Examination of prisoners by qualified medical officers, Separation of 
prisoners for male, female, criminal, civil, convicted, and under trial prisoners. 

                                                             
31978 SCR (2) 621 
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This act even after passing of the bill for transgender persons is not amended and still excludes 
transgender from protection and their rights. 

 

The criminal bill amendment of 2013, also excluded the transgender community. 

Even after the supreme court judgment in NALSA v.s Union of India4, where the supreme court 
recognized the third gender and stated that the self-assigned gender should be considered the 
gender and not based on anything else, police-officers tend to put people in cells based on their 
physical parts. 

In 2014, Delhi High Court had called for separate prisons/ cells in prison and washrooms for 

the members of the community. 

In 2015, Kerala decided to have a first separate cell for transgenders, after the historic decision 
of SC in the case of NALSA vs UOI. The highest population in the country of the community is 

in Uttar Pradesh, Andhra Pradesh, Bihar and there are no separate cells for the community. 

In 2019, THE TRANSGENDER PERSONS (PROTECTION OF RIGHTS) ACT came into 
effect providing various rights to the community and for their welfare, it provides laws for the 
prohibition of discrimination on the basis of their gender, recognition of identity through 
applying the same, welfare measures by the government, the obligation of establishments and 
other persons in case of employment, it also establishes a grievance redressal mechanism, 
Obligation of educational institutions to provide inclusive education to transgender persons, 
vocational training and self-employment healthcare facilities, the setting of a National Council 
for Transgender Persons, offences and punishments etc. 

However, certain laws are erroneous, extreme analysis flourishes since it doesn't give transsexual 
individuals the privilege to self-recognize their sexual orientation without having had intercourse 
reassignment medical procedure. 

According to the enactment, the District Magistrate and the screening-panel at the area 
level will dole out a sex declaration to a person who has gone through a sex reassignment 
medical procedure. On the off chance that one has not gone through sex reassignment medical 
procedure, one must be distinguished as transsexual, not as male or female. Transsexual 

                                                             
4 WP (Civil) No 400 of 2012 
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individuals accept this is pressuring them into medical procedure though the interest for nothing 
or ease sex reassignment medical procedure has additionally not been met.5 

 The punishment is minimal ranging only between 6 months to 2 years. No specific 
mention of treatment in prisons even after so many reported cases throughout the country. 

WHAT CAN BE DONE? 

A system cannot be changed in a day and it shouldn’t be expected to do so, a cardinal approach 
can be preferred i.e. community counselling and sensitizing the general public towards the 
community. It was also recommended by the expert committee for transgender and also by the 
apex court in the judgment of NALSA vs. UOI, but no major steps have been taken for the 
same. 

The system to some extent suffers not from people’s biases, but their lack of knowledge about 
dealing with transgender individuals there are no guidelines especially while talking about prisons 
and hence the exploitation. Anitha, a police officer in the case of Ishu said that the authorities 
will be able to deal with such medical emergencies if provided with proper guidelines. 

Another problem is that the prison is a subject of the state list and hence there are no uniform 
guidelines throughout the country. 

 

POLICIES THAT CAN BE ACCEPTED: 

 

National Centre for Transgender Equality  in the United States of America has drafted a Police Dept 
Model Policy on Interaction with Transgender People which can be used by the Indian prisons as well, 
some of the policies that can be adopted are: 

1. Members should receive training specifically on trans, intersex, and gender-nonconforming 

issues and periodic roll-call training or other shorter “in-service” training. 

2.Non-Binary Recognition: 

                                                             
5https://thediplomat.com/2020/01/what-does-indias-transgender-community-want/ 
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It means not generalizing a person’s gender into only male or female and asking them which 
gender they prefer to recognize themselves as, which can also be done by asking them which 

pronoun to refer such as he, she, they etc. 

3. Department Forms/Records: 

All departmental forms and records should include a space for “Name currently used (if 
different from legal name),” and “Legal Name” in addition to any spaces currently designated for 
“alias. Pronouns should be recorded along with “Name Currently Used.” 

4. Trans, intersex, and gender-nonconforming individuals shall not be subject to more invasive 
searches or frisk procedures than other individuals in the field or police holding facilities. 

5. If a person of the community is in police custody and held in an area segregated by gender: 

A. The individual shall be consulted on where they feel most safe before placement, and every 
effort will be made to ensure the person will be placed where they say they will feel most safe.  

6. the community members shall not: 

 be arbitrarily placed in segregated cells solely because of their transgender, gender-
nonconforming, or intersex status or for their protection unless they have expressly 
requested to be so placed. 

 be handcuffed to railings, chairs, or other devices for any length of time solely because of 
their transgender, gender non-conforming, or intersex status or their protection. 

 be held longer than necessary for processing 

7. Access to Medical Care in Lockup: 

 Prescription hormones shall be treated like any other prescription medication necessary 
for an individual’s health and wellbeing. 

 Whenever an individual expresses a need for medical attention, members shall handle 
the situation with the same urgency and respect as any medical need or injury 
irrespective of the gender. 

8. Transgender people shall not be asked to remove appearance-related items (such as 
prosthetics, bras, clothes, undergarments, wigs, chest binders, or cosmetic items), regardless of 
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where they are housed if non-transgender individuals of the same gender identity are not also 
required to do so. 

9. the community members shall be allowed to use the restroom per their gender identity or 
where they feel the safest while in police custody. 

V. CONCLUSION 

After reading the reported incidents of harassment faced by the community, it is inter-alia 
proved that there is a need for prison-reform policies for the protection of the community. 
Centre and state governments should work on the recommendations of the Supreme Court and 
the expert’s committee and with the help of all the not-for-profit organizations working for the 
cause, hatred towards the community will decrease and crime-rate will eventually be reduced. 
With the formation of the National Council for the transgender community, there is high hope 

that the problems faced by the community will decrease. 
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