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ABSTRACT 

 
“Customer service shouldn’t just be a department, it should be the entire company” 

-Tony Hsieh 
E-commerce is now seen as a reality for many businesses and is a regular part of any business plan. This paper analyses the 
change in liabilities of the e-commerce companies in India after the adoption of the Consumer Protection Act, 2019 and the 
recommendation of the Draft Guidelines. Were the e-commerce companies sufficiently accountable to the consumers before 
this? Was there a need to revamp the Consumer Protection Act? An extensive analysis has been done on the liability of e-
commerce companies pertaining to its history, the need of increasing the liability and its current status under the new law. In 
order to understand the new position of liability of the e-commerce companies in India better, the consumer protection laws 
and future legislations of India have been discussed and analysed in comparison with similar laws of the United States of 
America. 
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I. INTRODUCTION 
 

There have been numerous cases where consumers have been duped by 
organisations. Sometimes it’s for a hefty amount, sometimes very minimal. Either way, it’s very 
strenuous for an individual to go up against an organisation without spending enormous 
amounts of resources such as time and money. This is one of the main rationales why there 
exists a need to protect the consumers. This exigency was formally acknowledged by the 
government of India a long time back and as a response, the Consumer Protection Act, 1986 
was brought into force. Initially, consumers were the ones who had to be careful (caveat 
emptor) but slowly and slowly the liability shifted upon the sellers (caveat venditor). Since 
then, the protection of consumers has been a procedure to safeguard the buyer of services or 
goods against any unfair or mal trade practices. The main motive to have laws of consumer 
protection is to create a fair marketplace for the consumers and to assure the safety of their 
common transactions.   

The complete scheme of consumer protection is connected to the thought of 
consumer rights and to the arrangement of consumer organizations, which facilitate consumers, 
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make enhanced choices in the market and pursue complaints against the businesses with the 
support provided by the government.  

 
The concept of consumer protection has also been recognised internationally, 

with the United Nations Conference on Trade and Development protecting and 
encouraging member states and businesses to promote and protect the consumer rights in line 
with the provision of public and private goods and services. The United Nations in addition to 
this also has directives for the protection of consumers by the name of United Nations 
Guidelines for Consumer Protection.1 

  
While many states have taken their cues from the United Nations regarding 

consumer protection, this concept is something which dates back to ancient India, wherein the 
earliest reference of the same can be traced back to the era of the ancient code of Manu Smriti, 
which prescribed certain ethical trading practices that traders should ideally follow while selling 
goods and offering services.2 

The formal recognition concerning consumer protection converted into a 
modern legislation in the late 1980s, with the Consumer Protection Act 1986, which granted for 
the very first time certain, specific consumer rights. It further led to the incorporation of specific 
tribunals for addressing consumer grievances, along with consumer councils. This Act has been 
considered to be widely successful because the establishment of the tribunals has simplified the 
legal process and has further led to increased consumer safety.  

While this Act was largely successful, a new legislation was recently passed 
known as the Consumer Protection Act 2019, which primarily made amendments to the existing 
Act and incorporated new provisions to the Act which further increases consumer safety. The 
2019 Act has some provisions on the lines of the regulatory institutions based in the United 
States of America. 

The institution from which the inspiration was drawn was the Federal Trade 
Commission, which was set up in 1914, by the Federal Trade Commission Act3. It is the primary 
consumer rights enforcement body in the United States of America, which is involved in 

                                                             
1UNITED NATIONS CONFERENCE ON TRADE AND DEVELOPMENT, UNITED NATIONS GUIDELINES FOR 

CONSUMER PROTECTION, UNCTAD/DITC/CPLP/MISC/2016/1 (2016). 
2 Manu, THE LAWS OF MANU, 290 (George Buhler trans., 1990) cited in Dr. A. Rajendra Prasad, Historical Evolution of 
Consumer Protection and Law in India, JOURNAL OF TEXAS CONSUMER LAW (2008). 
315 U.S.C. Subchapter I, FEDERAL TRADE COMMISSION, 1914. 
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consumer education, recording of complaints and fights complaints on behalf of consumers 
whose rights have been violated. 

 
The Federal Trade Commission in the United States of America enforced several 

laws which were enacted to ensure that consumer rights are protected. While different states of 
the United States of America, may have different laws in regards to consumer protection, the 
Consumer Product Safety Act 19724 is one of the important legislations which provides for the 
incorporation of the Consumer Product Safety Commission. This commission publishes 
guidelines and rules for all physical goods sold in the country.  

 
Certain Acts have been passed to address consumer rights issues to specific 

industries such as the Dodd-Frank Wall Street Reform and Consumer Protection Act 20105 
which addresses consumer protection specifically in the banking and insurance sectors. 

 
One specific industry, which the Indian government has brought under the scope 

of its 2019 legislation is that of e-commerce. This factor had been missing out from the previous 
legislation and was considered as a major drawback in the 21st century because of the increased 
role and usage of technology. 

 
Technology has made lives simpler especially with the introduction of e-

commerce, with everything being a click away. The term e-commerce was coined at the 
beginning of the 1990s when the internet became commercialized. The internet was introduced 
in India in 1995 and thereafter came the term e-commerce.6 

 
E-commerce formally refers to digitally enabled commercial transactions among 

organizations and individuals but is more commonly called as online shopping. It is a broad 
concept of doing business online and incorporating a range of services like booking flights, 
hotels, buying groceries, etc. E-commerce, while transforming the shopping experience of 
customers, has become the most favored method of earning money and a very alluring 
opportunity for both consumers and sellers.  

 
It is significant to bring such an industry under the scope of consumer protection 

because it is capable of violating consumers’ rights through various malpractices such as 

                                                             
4CONSUMER PRODUCT SAFETY ACT, codified at 15 U.S.C. §§ 2051−2089, 1972. 
5DODD-FRANK WALL STREET REFORM AND CONSUMER PROTECTION ACT, 12 U.S.C.§§ 5301, 2010. 
6M.M.K. Sardana, Evolution of E‐Commerce in India Challenges Ahead (Part 1), INSTITUTE FOR STUDIES IN INDUSTRIAL 

DEVELOPMENT DISCUSSION NOTES (2014). 
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delivering counterfeit products7, misleading consumers by increasing fake reviews8 or indulging 
in price wars in order to attain monopoly. 

 
The above stated facts are only examples, and there exist multiple ways through 

which e-commerce companies can dupe the consumers and these are only increasing with the 
increased dependency on technology. 

 
Considering the fact that the mentioned companies have had the upper hand 

with regards to consumer protection and will continue to do so until being stopped, it is fair that 
the liability of these companies are increased so that the rights of the consumers are protected 
and if infringed, the culprit is held liable. The same has been executed in the new Consumer 
Protection Act, 2019 which increases the liabilities on e-commerce companies, who may engage 
in unfair trade practices, and allows the central government to prescribe regulations for the same9 
(CPA 2019 Section 94). Thus it helps in bringing the much required change and walking side by 
side with technology. 

 
 

II. THE HISTORY OF LIABILITY OF INDIAN 
E-COMMERCE COMPANIES 

 

In 2013, many Indian online customers had placed their faith in Timtara. 
Timtara was an e-commerce website which faced over 200 complaints for non-delivery of goods 
of ordered goods, prompting the arrest of the key members of the company on the charges of 
fraud. It not only highlighted the lack of laws on consumer protection at an online platform but 
also showed how easy it is to violate various consumer rights for the want of laws.10 

 

                                                             
7Ananya Bhattacharya, One in three Indians have received fake products from e-commerce websites, QUARTZ INDIA (May 1 
2018), https://qz.com/india/1265698/one-in-three-indians-have-received-fake-products-from-e-commerce-
websites/. 
8Ananya Bhattacharya, Trust no one: Reviews and ratings mean little to India’s online shoppers, QUARTZ INDIA (Nov. 27 
2017), https://qz.com/india/1136043/misinformation-and-fake-reviews-are-flooding-indian-e-commerce/. 
9CONSUMER PROTECTION ACT 2019, Section 94. 
10Timtara Founder Arrest raises concerts over protection to online shoppers, HINDU BUSINESS LINE (Apr. 1, 2013), 
https://www.thehindubusinessline.com/info-tech/Timtara-founder's-arrest-raises-concerns-over-protection-to-
online-shoppers/article 20597638.ece 
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The above case study was an example of one of the leading cheating scandals of 
the digital age in India. This gave the people a sense of fear regarding such scandals which could 
dupe them. This fear was not founded upon a trend of cheating scandals, but more on the lines 
of the insufficient liability put on e-commerce websites to protect consumers put by the 
legislation. 

 
The sole legislation which explicitly talked about consumer protection was the 

Consumer Protection Act 1986. It had no mention of e-commerce, which is understandable 
considering the drafters of the above-mentioned law could not have thought about the 
upcoming technology. This made India without any dedicated e-commerce regulatory law. 
Despite this fact, one cannot say that Indian consumers have not been protected at all from e-
commerce websites. Despite this being the only legislation about consumer protection, various 
legislations such as the COPRA itself, the Information Technology Act 2000, the Indian 
Contract Act 1872, the Legal Metrology Act 2009 and the Indian Penal Code 1860 have 
been interpreted in ways to protect the consumers from e-commerce websites. 

 
The Information Technology Act helped to digitalise the transactions done on 

the behalf of the government and also to secure them. It even offered them remedial methods 
such as that of a tribunal11 and a controller12. One notable characteristic of this Act was to legally 
recognise the electronic records thus, bringing a change in the Indian Evidence Act, Stamp Act, 
etc.13 This acted as a foundation of all the e-commerce activities undertaken by the consumer 
and was important to defend the right if infringed. This Act was brought after the United 
Nations Commission on International Trade Law adopted the Model Law on Electronic 
Commerce in 199614 and was majorly based on it. Though it might have met the requirements 
pertaining to e-commerce at that time, the significant provisions protecting consumers from e-
commerce presently are missing from this Act. 

 
The provisions of the Indian Contract Act are also applied to e-contracts. The 

fundamental elements of a contract remain the same for e-contracts. The pre-requisites such as 
free consent and legal consideration are equally applicable for contracts which originate from e-
commerce websites. Despite all of this, some provisions in the Act though on paper may seem 
good, are actually not feasible to be applied in real life situations. An example of such can be 
contracts entered by minors. We know that any contract entered by minors is void. This 

                                                             
11INFORMATION TECHNOLOGY ACT 2000, Chapter X. 
12INFORMATION TECHNOLOGY ACT 2000, Section 17. 
13INFORMATION TECHNOLOGY ACT 2000, Section 8. 
14UNITED NATIONS COMMISSION ON INTERNATIONAL TRADE LAW, Model Law on Electronic Commerce (1996). 
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interpretation requires e-commerce companies to display a message regarding the same. A 
message of this kind is not enough to verify whether the user is a minor or not. Similarly, in the 
absence of a provision pertaining to any negotiation required by a customer in terms of a 
contract leads to confusion regarding the possibility of undue influence. 

 
The void of laws regarding internet and technology was also observed in the 

156th report of the Law Commission of India which considered the scams of fraud relating to 
electricity bills of the New Delhi Municipal Corporation which were done through computers. 
The necessity to fill this void can also be seen in the precedents of the Societe Des Products 
Nestle case15 wherein the courts recognised the increasing scope of technology and e-commerce 
sites in particular. It felt that laying down a law regarding this is extremely important seeing the 
increased reliance. 

 

The courts have played a pivotal role in bringing the change as to how we 
interpret various legislations in light of the growing use of the internet and especially e-
commerce. It gradually started with acknowledging electronic data as primary and direct evidence 
under the classification of a document.16 

 
Since then, courts have taken an e-governance approach with bringing different 

components such as electronic records17, tape-recorders18 which could be submitted as 
evidence in the court of law. Moreover, the Supreme Court of India also has made the use of 
electronic records in various forms easy, wherein a complainant need not always have to get 
electronic records certified for admissibility in court under section 65B of the Indian Evidence 
Act.19 These interpretations indirectly allow consumers to file and submit proof against e-
commerce companies, in case of violation of their rights by the e-commerce companies. 

 
The interpretations have also been reflected by the modifications brought by the 

parliament such as the Information Technology Amendment Act 2008, which amended various 
legislations of the country such as and advanced towards bringing technology and law on the 
same page. The parliamentary discussions have also helped in understanding the proper 
application of the provisions of the Consumer Protection Act 1986 on e-commerce companies 
as it was ambiguous until then. A clarification made in a parliamentary reply of 2014 and 2019 

                                                             
15Societe Des Products Nestle S.A. Anr. v. Essar Industries And Ors 2006 (33) PTC 469 Del. 
16R.M. Malkani v. State of Maharashtras, 1973 Cri.L.J. 228. 
17State of Delhi v. Mohd. Afzal & Others 107 (2003) DLT 385. 
18Pratap Singh Kairon, AIR 1964 SC 72 (86) (para. 15). 
19Shafhi Mohammad v. The State Of Himachal Pradesh, SLP(Crl.) No.2302 of 2017. 
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affirmed that e-commerce companies are liable under all the provisions of the stated Act. 
However, the Act in question did not have the relevant provisions for the same, which created 
inefficiency in liabilities. Before this clarification, consumers were not even aware of whether 
they had the right to file a consumer complaint against e-commerce companies.  

 
Moreover, the National Consumer Helpline (NCH) website started a 

complaint mechanism for consumers in 2016, which was later on significantly became popular 
in India. They have received over 13,000 complaints, which has not been as efficient as it 
should be, where consumers in some cases have to resort to filing police complaints for the 
enforcement of their rights. Police complaints are something which many consumers may not 
desire to pursue as they are cumbersome and if a cumbersome process is the solution for 
consumer complaints, the foremost goal of the Consumer Protection Act which was to resolve 
consumer complaints speedily gets defeated in such cases.20 

Consumers may face certain unique challenges as well, in regards to e-commerce 
companies, especially in a contractual sense. The COPRA 1986 primarily ensures consumer 
safety due to defects arising from goods and services sold to consumers. In certain cases, the 
consumer does not know who the seller is and the source of the product and any defect can only 
be identified once the said product is delivered.21 

This creates certain issues such as  ‘replacement’ and ‘refund’ as they have not 
been adequately expressed. While certain provisions of 1986 may be applicable, the absence of a 
clear regulatory framework creates uncertainty and chaos. 

In cases of defective goods, the clause 13 of the 1986 Act, which enumerates 
certain conditions in cases of complaint, cannot be effectively applied in cases of e-commerce 
and complaining to the supplier of services and goods themselves is insufficient in an online 
setting. Even if the district forum considered the inability to contact the website as a failure to 
take action, e-commerce companies were not obligated to provide the contact information or the 
primary location under this Act, which could also create jurisdictional issues for the consumer. 
In such cases, even if implied liabilities are in existence, the adjudication of rights becomes 
difficult. District forums were not necessarily equipped to enforce non-existent regulations 
against e-commerce companies. Moreover, the primary issues arising with e-commerce were the 

                                                             
20Via Press Information Bureau of India, MINISTRY OF COMMERCE AND INDUSTRY (Dec. 11 2019), 
https://pib.gov.in/PressReleasePage.aspx?PRID=1595849. 
21Dhanya K. A., Consumer Protection in the E-Commerce Era, 3 INTERNATIONAL JOURNAL OF LEGAL RESEARCH 4(1), 
2015.  
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issue of delivery timelines, which may not essentially denote that goods have a defect, but are still 
creating hurdles for the consumers, and leading to a violation of their rights.22 

III. HAS THERE BEEN A NEED FOR AN 
INCREASE IN LIABILITY? 

 

The acceptance of the technology has enabled the e-commerce sector to be 
widely accessible and efficient for the consumers.23 With the amplified use of smartphones, 
tablets, and the Internet, e-commerce has turn out to be broadly accessible to both city and rural 
users. Moreover, e-commerce is progressively attracting customers from tier 2 and 3 cities, where 
people have restricted access to brands but have elevated aspirations.  With the cost of services 
provided to tier-2 and going down of other smaller cities, most of the e-retail increase in the 
country is being gone to approach from there.  On the whole, online customers in India are 
likely to rise to 220 million by 2025.24 

  
 This sector is very reachable and convenient to the end-user, as their work is 

done by just one click. E-commerce has made people's lives simpler. The entry of global 
companies like Amazon and Alibaba has taken the competition to a new level. The sector is still 
in its growth stage in India and has enormous potential to offer in the coming years and has a 
compounded yearly increase rate of 57% in the last seven years.25 According to a Morgan Stanley 
report, India’s e-commerce sector is projected to accomplish $230 billion by 2028, accounting 
for ten percent of India's retail.26 E-commerce revenue of India is estimated to raise up to US$ 
120 billion in 2020, increasing at a yearly rate of 51%, the maximum in the world. 27 

 
Moreover, the Govt. is leaving no stone unturned to increase the e-commerce 

platform by initiating the ‘Digital India’ campaign so that they could take the sector to new 
heights. The private players have also contributed to the growth by driving internet penetration. 
One such example is that of Reliance. One of the strategies of Reliance is to connect online 

                                                             
22Kanika Sen, E-Commerce and Consumer Rights: Applicability of Consumer Protection Laws in Online Transactions in India, 
SSRN PAPER, 2015. 
23Future of e-Commerce: Uncovering Innovation,DELOITTE WITH ASSOCHAM, 2015. 
24E-Commerce,INDIA BRAND EQUITY FOUNDATION, July 2019. 
25Market Study on E-Commerce in India, COMPETITION COMMISSION OF INDIA, Jan. 8 2020. 
26E-commerce guidelines to be mandatory under consumer protection law: Paswan, LIVE MINT (Aug 27 
2019),https://www.livemint.com/news/india/e-commerce-guidelines-to-be-mandatory-under-consumer-
protection-law-paswan-1566901509318.html. 
27E-Commerce, Supra note 24. 
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consumers with its e-commerce platform, just like it assisted e-commerce for Ajio through Jio 
stores.28 This illustrates the level of importance that e-commerce has achieved in the Indian trade 
industry. 

 
From the above points, we decipher that there remains an increase in 

dependence on e-commerce sites which further calls for an increase in their accountability to the 
consumers. Consumers hold a pivotal role in any business. It is an issue of ignominy that their 
rights are not shielded due to the non-availability of efficient and strict laws and the inadequate 
redressal procedures, especially in e-commerce or online transactions. A lot of players have 
established their place in the e-commerce market in a short span of time. The pace at which 
organisations are growing, complexity of managing businesses and security operations are also 
becoming complex. The information which the customers provide while purchasing goods 
online were once protected within the organization, however, they are now available online. 
Consumer channels are in danger of distraction and criminals are encompassing new 
opportunities for fraud and theft. 

 
Although the e-commerce division is increasing exponentially in India, it is still 

facing various objections like customer attitude, reachability, poor courier services, high cash on 
delivery based orders, and other policy-related issues.29 

 
One significant concern is about efficient delivery of the goods. There is no 

atonement provided when goods are not delivered in the specified time. Such intricacies generate 
more difficulty for online customers due to the obscurity of the supplier. A lot of grievances 
have been shown by online customers regarding the same in consumer forums, however, the 
vague laws and the consequential ambiguity have resulted in their grievances not being 
considered. Another is that of misleading advertisements of the brands or infringing the 
intellectual property rights of the other companies. 

  
 There are numerous instances of trademark infringement and counterfeiting by 

dishonest sellers, putting the customers at risk and hampering the fame of established brands. 
The mentioned matters should be protected by the company and there should be appropriate 
laws which make them answerable for the above defaults. They should also try to build stronger 

                                                             
28Writankar Mukherjee, Reliance Retail starts assisted e-commerce for Ajio through Jio stores, THE ECONOMIC TIMES (July 22 
2019), https://economictimes.indiatimes.com/industry/services/retail/reliance-retail-starts-assisted-e-commerce-
for-ajithroughjiostores/articleshow/70333660.cms?from=mdr. 
29Future of e-Commerce: Uncovering Innovation, supra note 23. 
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associations with partners, law enforcement authorities, regulators, and vendors to fully integrate 
cyber risk management into IT disciplines.  

 
As stated in the previous section, the current laws in India only provide a narrow 

picture. The Acts do not offer a solution to the diverse loopholes that are brought about by 
online dealings due to their impersonal character, which may be measured as their flipside. 

 
The pandemic situation which has called for a nationwide lockdown also makes 

the people extremely dependent on the e-commerce sites for their daily needs. According to a 
study by the National Retail Federation (NRF), more than 50% of customers have ordered 
goods online that they would usually purchase from the store.  As people are scared of getting 
infected by the virus, they avoid stepping out unless it is necessary. While the whole economy is 
facing a downward trend due to the pandemic, however, e-commerce sites usage has increased 
tremendously. A report by Mckinsey suggests that consumers are likely to opt for online 
shopping even after the outbreak ends, especially for categories such as groceries and personal 
care as they would be scared to step out due to the fear of catching the virus.30 The COVID-19 
epidemic will score a tipping point because of the espousal of e-commerce and mobile 
commerce platforms. 

 

IV. COPRA 2019 AND THE DRAFT E-
COMMERCE GUIDELINES 

 

The passage of the Consumer Protection Act 2019, made several interesting and 
required changes to the previous Act and for the very first time provided a statutory clause for e-
commerce transactions. Clause 94 of the Consumer Protection Act 2019 states that: 

 
“For the purposes of preventing unfair trade practices in e-commerce, direct 
selling and also to protect the interest and rights of consumers, the Central 
Government may take such measures in the manner as may be prescribed.” 

 
The Central government, under the Ministry of consumer affairs launched the 

much anticipated “Draft E-Commerce Guidelines for Consumer Protection”. The draft 

                                                             
30Aneesh Reddy, COVID-19 Impact: Consumers move more towards digital, THE HINDU: BUSINESS LINE(Apr. 14 2020), 
https://www.thehindubusinessline.com/opinion/covid-19-impact-consumers-move-more-towards-
digital/article31337127.ece. 
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guidelines have incorporated several issues that needed to be addressed. The new provisions of 
the Act also clearly define the meanings of “E-commerce” and “Electronic Service Provider”, 
which have eliminated certain ambiguities upto an extent. The secretary of the Confederation of 
All India Traders also issued a statement saying these draft rules are a step in the right direction 
and would help in protecting the rights of consumers from unfair trade practices.31 

 
The Draft e-commerce bill has several new rules, which should be able, to a large 

extent, to fill the loopholes in the present Act. One of the major new rules in the draft includes 
protection for not only consumers but also sellers, wherein e-commerce platforms are prohibited 
from influencing the price of any product artificially. The provision not only ensures an equal 
field for small traders but also ensures that the customer knows the exact prices about all goods 
and services being offered, as they originally existed, thus helps to eliminate problems regarding 
price manipulation. E-commerce companies are, thus, also strictly prohibited from deceptive 
practices and unfair trade practices. The new guidelines are applicable to both inventory-
based and market-based e-commerce websites. 

 
The e-commerce bill also imposes secondary liability on the website, if it 

assures a product to be genuine, but the product turns out to be false. All necessary information 
regarding the goods being offered for sale on the website should be provided. Goods that are 
delivered beyond a given date to the consumer can be returned. This is a major relief to 
consumers as the efficacy of deliveries was one of the problems in e-commerce transactions 
which gets addressed. The sellers using e-commerce website also have to discuss contractual 
relations with the concerned entity, display all necessary information as per relevant Acts like the 
Legal Metrology Act of 2017, and discuss nuances in regards to shipping costs, return policies 
and so on, along with a clear display price in regards to all the services associated to get the 
product delivered.  

 
The establishment of a compulsory grievance officer in each e-commerce 

company who provides clear ways for customers to lodge in their complaint, and addresses such 
complaints within 1 month from the date of lodging would help in faster resolution of disputes. 
This bill also allows for a system for all e-commerce companies to converge with the National 
Consumer Helpline which, as of now, is being done only voluntarily by a few companies.32 

                                                             
31Government unveils draft e-commerce rules, THE HINDU: BUSINESS LINE(Nov. 12 2019),    
https://www.thehindubusinessline.com/info-tech/government-unveils-draft-e-
commercerules/article29954558.ece#. 

 
32Via Press Information Bureau of India, supra note 20. 
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The Consumer Protection Act also has new clauses for misleading 
advertisements. With the growth of the internet and wide-ranging penalties, the Consumer 
Protection Act imposes a punishment for false and misleading advertisements. The new Act also 
establishes a new central consumer protection authority where they (those holding the authority)  
have the power to issue fines upto Rs.10 lacs for publishing misleading advertisements in any 
form. With a rise in electronic media and information dissemination, these clauses are required. 
The earlier Act only had provisions for the seller to neutralise false and misleading 
advertisements. This will ensure that customers are not misled on e-commerce websites, and are 
getting accurate information about goods. 

 
However, the main issue with these guidelines is that they are, as of now, not 

legally binding. With increased dependence on e-commerce services for the delivery of essential 
services, there are chances of increased exploitation from these e-commerce companies. While 
major e-commerce companies have routed to some forms of self-regulation, and have ensured 
the availability of essentials on their website, laws have to be implemented to ensure 
compliance.33 

  
There are major criticisms as well for these draft rules. Some experts believe that 

the clauses in regards to price could potentially reduce the ability of some companies to offer 
discounts, which could mean increased costs for the consumers in the long run along with 
difficulties in setting up new e-commerce websites due to the incorporation of stringent rules. 
This may end up harming the consumers, maybe not from a legal point of view, but an 
economic one.34 
 

                                                             
33Abhishek Gupta, Conundrum of the Consumers during COVID-19, BAR AND BENCH (Apr 12. 2020), 
(https://www.barandbench.com/columns/conundrum-of-the-consumers-during-covid-19). 
34Modi's new e-commerce rules likely to hurt Indian consumers, THE NATIONAL: BUSINESS (Jan 3 
2019),https://www.thenational.ae/business/technology/modi-s-new-e-commerce-rules-likely-to-hurt-indian-
consumers-1.808731. 
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V. LIABILITY OF E-COMMERCE COMPANIES: 
A COMPARATIVE ANALYSIS OF INDIAN 

AND AMERICAN LAWS 
 

To compare the existing and proposed liabilities of e-commerce entities regarding 
consumer protection, comparing it with consumer protection laws of the United States helps us 
analyse the exact status of Indian liabilities, which was one of the first countries to see the 
conception and rise of e-commerce. 

A. LIABILITY OF DELIVERY TIMELINES AND 
RETURNING GOODS 

 

The law for the timely delivery of goods in the United States is clearly defined. 
According to federal law, in cases of non-specification of date of delivery, goods have to be 
shipped within 30 days from date of purchase, or within 50 days in case of a purchase made on 
credit. If these deadlines are not followed, the consumer has the option to get a full refund on 
the product. There are detailed guidelines provided in the law for several cases, such as partial 
delivery, cancellation rights of consumers, refund timelines, relative costs to be borne and so 
on.35 The rule, however, does not place statutory obligation to maintain records of transactions 
which is different compared to the legal provisions under the Indian Penal Code. However, 
failing to provide any details or records in case of non-delivery of goods in the predetermined 
time could be construed that the seller had no reasonable basis for the delay while shipping such 
goods. 

There are certain differences if compared to the Indian consumer protection 
laws, where the requirements of delivery timelines are not necessarily as detailed or as stringent 
as compared to the laws laid down by the FTC. In cases of any complaints received by the FTC, 
the penalties range from fines up to $43,000 to injunctive reliefs. While there is no definite 
penalty given in the CPA 2019 or these draft guidelines, it has been left for the consumer forms 
to levy appropriate penalties. However, the lack of clear exceptions and guidelines as to specific 
delivery dates can still cause consumers problems. With that being said, the fact remains that the 
refund laws in cases of late deliveries in case of both countries remain quite clear, where specific 
timelines for redressing and processing refunds have been provided. 

 

                                                             
35Supra Note 3, 15 U.S.C. 57a. 
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B. LIABILITY OF MAINTAINING A LEVEL PLAYING FIELD 
 

Markets can often be unleveled even by a single company by simply reducing its 
product prices. While reducing the price for normal and competitive reasons is completely fine, 
strategic reduction involving any want of sole market leadership or elimination of other 
competitors with definitive loss-making might be termed as predatory pricing. There exists a fine 
line between predatory pricing and normal price wars. E-commerce websites have often been 
accused of predatory pricing and indulging in price wars against each other which eventually 
eliminates the brick and mortar retailers. For example, in India, Amazon and Flipkart have said 
to be waging price wars with excessive predatory pricings so that the Confederation of All India 
Traders, which represents more than 7 crore small businesses, has launched out nationwide 
campaigns against this.36  

 
Physical retailers in the United States have complained about price wars and the 

bankruptcy of Circuit City, the electronics retail chain has often been blamed on Amazon.37 
 
There are laws in both countries regarding the prevention of predatory pricing, 

the Competition Act in India, and Antitrust laws in the United States of America. Despite the 
laws, e-commerce companies can get away with price wars. This is because it is difficult to attach 
any liability and have evidence of the same. This is especially true in the United States where the 
US Supreme Court in 1993 had set high hurdles for claims of antitrust violations.38  

 
Since then, there remains no successful claim regarding this, thus, the liability of 

e-commerce corporations in the US scenario seems to be unchanged and minimum. It could be 
changed in the coming times because the Department of Justice in the US realises that the 
present authority is outdated and the modern economic theories call for a revamp.39 

 
However, the liability of e-commerce companies in India seems to be on an 

increase as the COPRA 2019 allows the central government to introduce rules or notifications to 
thwart unjust trade practices in e-commerce space and the draft guidelines to impose a duty 

                                                             
36Minimum Operating Price to end ‘price war’; uniform discounts for online, offline trade, suggests CAIT, FINANCIAL EXPRESS: 
ONLINE(Nov. 17 2019), https://www.financialexpress.com/industry/sme/piyush-goyal-cait-traders-body-amazon-
flipkart-fdi-policy-deep-discounting-predatory-pricing-minimum-operarting-price-commerce-minister/1767133/. 
37Jochelle Mendonca &Indu Nandakumar, Price War: Retailers write to CCI; accuse e-tailers of predatory pricing, THE 

ECONOMIC TIMES (Nov. 05 2013), https://economictimes.indiatimes.com/industry/services/retail/price-war-
retailers-write-to-cci-accuse-e-tailers-of-predatory-pricing/articleshow/25235284.cms?from=mdr. 
38Brooke Group Ltd. v. Brown & Williamson Tobacco Corp., 113 S. Ct. 2578, 2589 (1993). 
39Predatory Pricing: Strategic Theory and Legal Policy, DEPARTMENT OF JUSTICE, 2015. 
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upon the e-commerce companies to not influence or adopt any trade practice which will make 
the playing field uneven. The recent judgment by the Indian Supreme Court regarding the 
predatory pricing of Uber after 4 years also hints a trend towards a strong response to predatory 
pricing.40 

 

C. LIABILITY OF FALSE ADVERTISING    
 

The Federal Trade Commission Act and the Consumer Protection Act similarly 
address the liabilities of false advertising. Section 52-54 of the Act41 define the extent of false 
advertising and provides for penalties up to $5000 and 6 months of imprisonment, as well as 
$10,000 and upto a year in prison for the repetition of the offence. Furthermore, it provides 
powers of injunctions and restraining orders. The new clauses provided in the Consumer 
Protection Act are also similar in nature, imposing harsh penalties for the same. These clauses 
ensure that businesses do not engage in disseminating false, misleading or unlawful advertising in 
order to boost their sales. 

 
While there is a similar liability in regard to false advertisement, the questions on 

secondary liability are implied through case law in the United States scenario, and the line 
becomes a little blurry. In the case of Tiffany v eBay,42 where the case of IP infringement and false 
advertising was claimed by Tiffany, wherein there were counterfeits being sold on the website.43 

In this case, there were a few third parties that were using the website to sell 
counterfeit goods. It was held that eBay, an e-commerce entity was not liable directly or 
indirectly to take down the counterfeit goods from its website, as there was no proof of express 
notification, and the use of brand logos was in fact held to be reasonable to sell genuine 
products. This meant that the e-commerce entity in most cases would not be liable for 
counterfeits sold through its website if clear intent to sell counterfeits by the company is not 
proven in court. 

 
By this judgment, the scope of secondary responsibility in the U.S. is somewhat 

limited. However, the concept of secondary liability may apply if it is proven beyond reasonable 
doubt that eBay deliberately assured guarantee of products that turned out to be false. The scope 

                                                             
40Civil Appeal 641 of 2017, against COMPAT Appeal 31 of 2016. 
41Supra note 3. 
42Tiffany (NJ) Inc. v. eBay, Inc. 600 F.3d 93 (2d Cir. 2010). 
43Béatrice Martinet and Reinhard J. Oertli, Liability of E-Commerce Platforms for Copyright and Trademark Infringement: A 
World Tour, AMERICAN BAR (Jun. 2015), 
https://www.americanbar.org/groups/intellectual_property_law/publications/landslide/2014-15/may-
june/liability-e-commerce-platforms-copyright-trademark-infringement-world-tour/.  
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of secondary liability in India may be similar to that of the United States or have a wider scope, 
as held by the European court of justice, in the case of  L’Oréal v. eBay,44 wherein the scope of Ip 
infringements, leading to deceptive and sales of fake products, imposed liability on the e-
commerce platform. Only the future application by the consumer courts will help determine the 
scope of secondary liability in IP infringements, and misrepresentation of fake goods as genuine. 

 
However, the position of the United States can change in regards to secondary 

liability and counterfeit goods, with the Senate planning to introduce the “Shop Safe Act”, 
wherein e-commerce entities selling counterfeit goods would be legally liable for fake goods sold 
on its website. The e-commerce entities would be responsible for strict protocols to ensure that 
its platforms are not being used to sell counterfeit goods, and to increase the accountability of e-
commerce businesses, to protect consumers for the sale of counterfeit goods.45 

 

D. LIABILITY OF ESTABLISHING A GRIEVANCE 
OFFICER 

 

As stated above, e-commerce companies are required to publish the details of 
grievance officers to whom the complaints could be lodged within one month of the receipt of 
complaint, under the draft guidelines. Companies in India like Amazon, Flipkart, Grofers and 
many other e-commerce companies have displayed their respective grievance officer details on 
their website. In addition to appointing a grievance officer, COPRA also provides a District 
Consumer Dispute Redressal Commission for lodging complaints regarding any goods or 
services including unfair trade practices claimed by the consumers. 

  
However, the United States of America does not put liability on the e-commerce 

company to appoint a grievance officer, they instead try to resolve the issue with the seller or the 
website. If that does not work, they have other redressal recourses like the Consumer Protection 
Agency, the Federal Trade Commission, the state Attorney General and websites like 
Econsumer.gov, if the purchase was with a foreign merchant. 

 

                                                             
44L’Oréal v. eBay, C-324/09, 12 July 2011, EUROPEAN COURT OF JUSTICE. 
45 Alan Rappeport, Lawmakers Propose Making E-Commerce Companies Liable for Counterfeits, NEW YORK TIMES (Mar. 2 
2020), https://www.nytimes.com/2020/03/02/us/politics/counterfeits-bill-china-amazon.html. 
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An example where the state Attorney General resolved an e-commerce dispute is 
of the Michigan Attorney General's Office which recently resolved a case with eGames, an 
online games trader. The state had blamed eGames of violating Michigan's Consumer Protection 
Act by neglecting to reveal internet profiling by third-party advertisers on its webpage.  
Moreover, as per Section 5 of the FTC Act, the FTC has the authority to sue companies that 
engage in unfair or deceptive trade practices. 

 

E. LIABILITIES IN CASES OF SUBSCRIPTION BASED E-
COMMERCE TRANSACTIONS 

 

One major lacuna in the new-fangled consumer protection laws, as compared to 
the United States law is the case of subscription-based services and negative option payments. 
Covering modern streaming services such as Netflix or Amazon Prime video is important, 
considering that such services are subscription-based and need their own set of laws. Violations 
of consumer protection should be supreme in this case as well. The current law on Indian 
consumer protection does not cover consumer protection in such cases, and may only provide 
implied protections in such cases, which can always lead to loopholes. 

 

F. PENAL PROVISIONS FOR FAILURE OF PROVIDING 
FOR LIABILITIES 

 

Both the countries, India and the United States of America provide for strict 
penalties for violations of certain Acts, especially in cases of defective and hazardous products. 
Both provide for stringent fines and criminal liabilities for certain violations. In the United 
States of America, violation of sections of the Consumer Product Safety Act could invite upto 5 
years in prison for willful violations46along with fines up to $ 100,000. Similarly, under sections 
90 and 91 of the Consumer Protection Act, 2019 prescribed several monetary and jail 
punishments, depending on the violation, as decided by competent courts and tribunals. These 
laws are applicable to e-commerce entities as well.  

VI. CONCLUSION 
 

                                                             
46Supra Note 3, §§ 2070. 
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E-commerce is dynamic and is throwing up new business models at a fast pace. 
Analysing the existence of the current liabilities imposed on the e-commerce companies, we can 
perceive that consumer protection is an evolving concept, and laws need to be updated regularly 
to ensure justice is delivered. Scrutinising the past liabilities of e-commerce companies, we can 
observe that most of the liabilities were implied, and never explicit, which led to several 
loopholes, leading to a detriment to consumers. Courts have, to an extent, given effect to certain 
legislations in order to increase liabilities on them, especially in lieu of the Information 
Technology Act and subsequent rules. 

 
The Consumer Protection Act 2019 and the Draft e-commerce rules have 

provisions to substantially increase the liabilities on e-commerce companies critically analysing 
them, especially in comparison to the laws of another country like the United States of America. 
The United States of America was, by most accounts the birthplace of e-commerce, which 
further assisted to analyse the positive and negative aspects of the application of consumer laws 
in India and to ensure justice to consumers. The very need of introducing such liabilities is 
because of the multi-fold rise in e-commerce transactions, especially considering the COVID-19 
situation, which is encouraging more and more people to order goods online, instead of going 
and buying goods personally. 

 
As a result of the development of modern technology, in the lap of the 

revolution of the internet, the economy has revolutionised from B-Commerce to E-
Commerce. With the advent of the internet and the related technologies, an irreversible change 
has been taken place in the world today.  
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