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ABSTRACT 
 
A long list of fundamental rights is contented in part III of the Constitution. The inclusion of this chapter 

fundamental right in the Constitution of India is following the trend of modern democratic thoughts, the idea of preserving 
that which is an indispensable condition of a free society. The aim of having a declaration of fundamental rights is a certain 
elementary rights. Such as , right to life , liberty , freedom of speech , freedom of faith and so on , should  be considered as an 
inviolable rights regarding all the conditions and that shifting majority in Legislature if the country should not have a free 
hand in interfering with these fundamental rights. The Supreme Court has also considerably widened the scope of articles 19 
and 21 for the various aspects of the society. As our society is dynamic in nature and when the constitution was made there 
was a different situation was imagined by the constitution makers and now with the changes of time situation has changed a 
lot. So prisoner's right of speech in jail even article 21 which secure personal liberty of the people that also have been 
expanded. In this assignment I have mentioned about all those places where judiciary becomes more liberal towards the 
prisoners for securing their rights with some reasonable limitations. 
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I. INTRODUCTION 

 
The scope of Article 21 has been widened by The Supreme Court which held that the 

protection of Article 21 will be available to safeguard the fundamental rights of the prisoners and 
for effecting prison reforms. Though they are convicts, they should treat as human beings until 
they are hanged they also deserve a good behavior from others.  So, it has been held that the 
punishments of solitary confinement, hand cuffing, harsh labour, degrading jobs and 
punishments in jail without judicial approval violate the mandate of Article 21 of the 
Constitution. Speedy trial and legal aid to poor prisoners is also constitutional rights which are 
available to them and the mercy of the State is none of the concern. Thorough the writ remedies 
like – hebeas corpus their personal liberty and other Fundamental Rights are protected. 

 

II. HEBEASCORPUS & IT’S EXPANSION 
 

The writ of habeas corpus is “great and efficacious writ in all manner of illegal 
confinement". With the force of a court order, it is addressed to the custodian demanding that a 
prisoner is needed to be presented in front of the court. The custodian would be there as proof 
of authority to determine whether the custodian has lawful authority to detain the prisoner. Any 
act by the Custodian beyond their power can release the prisoner. Any prisoner, or another 
person is doing an act on their behalf has right to make petition to the court, or a judge, for a 
writ of habeas corpus.  

The Sunil Batra's case plays a dynamic role of judicial remedies to the hebeas corpus with 
versatile vitality and operational utility within the jails. If anyrights of a prisoner are violated 
either under the Constitution or under other law, court can use the writ power to run the 
rescues. The hebeas corpus writ can be issued for releasing a person from illegal detention and it 
also directs the jail authorities to ensure necessary ingredients to prisoners in purpose of 
protecting them from any kind of inhuman treatment. In fact, the case named Sunil Batra (No.2) 
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v. Delhi Administration1 the petitioner, a convict under death sentence did not seek his release 
from the prison because he was sentenced to life imprisonment and was to remain in jail but he 
sought the protection of the court from inhuman and barbarous treatment with which he was 
treated by jail authorities. Batra, a convict under death sentence in Tehar Central Jail , brought to 
the notice of the Court through a letter regarding inhuman treatment with another prisoner in 
which he sustained serious injury because a rod driven into his aperture by a Jail warden to 
extract money from his visitors. Since the bleeding didn’t stop, the prisoner was shifted in the 
hail hospital and then to another hospital. The court converted this information into the hebeas 
corpus petition and issued direction to jail authority to release the petitioner from punishment 
cell and not to subject him with severity until fair procedure as laid down in Maneka Gandhi's 
case complied with. Again in Prem Shankar v. Delhi Administration2, Krisna Iyer, J, said that in 
interpreting the constitutional and statutory provisions the Court should not forget the main 
principle found in the Article 5 of the U.N. Declaration of Human Right, 1948. Homage to 
human rights which calls for prisons, prison staffs and prisoners, his Lordship declared.   

 

A. PRISONERS’ RIGHT UNDER ARTICLE 21 
 

The protection of Article 21 is available even to the convict in the jails. The convicts care 
not by mere reasons of their conviction deprived of all the fundamental rights which they 
otherwise possess. If a convict is entitled to the precious right guaranteed by Article 21cand he 
shall not be deprived of his life or personal liberty except   according to procedure established by 
law. In D.B.M Patanaik v. State of A.P.3Article 21 of the Constitution guaranteed right to ‘life' and 
‘ personal liberty ‘ of the petitioners , who were Naxalite under trial prisoners , were undergoing 
the sentence in the Central Jail and the live wire electrical mechanism fixed on the top of the jail 
was an infringement. The Court, however, held that in the present case the convicts were not 
deprived of their fundamental rights by the posting of police guards outside the jail. 146 Naxalite 
prisoners were lodged in jail which results usual watch and ward arrangements arrived 
inadequate. Some prisoners had escaped from the prison. After that, adequate measures have 
been taken to preventing the escape of prisoners from the jail. The court said  

“A convict has no right, more than anyone else, to dictate, where the guard of the jail to be posted 
to prevent the escape of prisoners. So the installation of live – wire mechanism is not offending their right by 
any way. It is preventive measures intended to act as a deterrent and cause death only if a prisoner causes 
death by sealing the wall while attempting to escape from lawful custody. The installation of live wire does 
not by itself cause the death of prisoners.” 

 

B. REFUSAL TO GRANT BAIL 
 

                                                             
1 Sunil Batra (No.2) v. Delhi Administration AIR 1980 SC 1579 
2 Prem Shankar v. Delhi Administration AIR 1980 SC 1535 
3 .D.B.M. Patanaik v. State of A.P. AIR 1979 SC 2092 
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Refusal of granting bail to a person is deprivation of personal liberty of an accused 
person. Personal liberty of an accused person is fundamental and that person can be deprived 
only by the procedure which is established by law. So, deprive someone from the right of 
personal liberty must be founded on the most serious consideration which is enough relevant 
with the objectives of welfare of the society specified in the Constitution. In the circumstances 
of the case, the court held that subject to certain safeguards, the appellants were entitled to be 
released on bail.  

 

C. RIGHT TO FREE LEGAL AID 
 

The right to free legal aid and speedy trial are guaranteed fundamental rights under Art-
21 and Art-39-A provides ‘equal justice' and ‘free legal aid'. It means that in a proper democratic 
country which is governed by the rule of Law, should maintain all the concern of the State to 
have a proper legal system. The crucial words are to ‘provide free legal aid' by suitable legislation 
or by schemes or by any other way. In State of Maharashtra v. Manubhai Paranji Vashi4– “the Court 
has considerably widened the scope of the right to free legal aid.” The court held that in order to 
provide ‘ free legal aid' it is necessary to have well trained lawyers in the country. And that is only 
possible when sufficient accessible law colleges will be in a locality. This would facilitate colleges 
to function effectively in a meaningful manner which will turn a large number of well trained and 
proper equipped law graduates in all branches for a long time. The State and other authorities 
will be benefited to have free legal aid in return and that will ensure the opportunities for 
securing the justice which cannot be denied to any citizen on account of any disability. 

This free legal aid is not only available in appellate stage but in trial stage also. There is an 
obligation arises in front of the court to inquire the accused or convicts whether he or she 
requires legal protection at State expense or not. Neither the Constitution nor the Legal Services 
Authority Act makes any difference between an appellant had a trial person for providing legal 
aid in custody.  

 

D. RIGHT AGAINSTHANDCUFFING AND INHUMAN 
TREATMENT BY THE POLICE 
“Human dignity is a clear value of our Constitution not to be bartered away for mete apprehension 

entertained by jail officials” – Krishna Iyer, J 
In Kishore Singh v. State of Rajasthan5, the Supreme Court held that, the use of ‘ third 

degree' method by police is violate of Art-21 and directed the government to take necessary step 
to protect the fundamental rights of the prisoners against the inhuman practice in the jail. The 
Court also held that, 

                                                             
4 .State of Maharashtra v. Manubhai Paranji Vashi (1935) 5 SCC730 
5 .Kishore Singh v. State of Rajasthan AIR 1981 SC 2193 
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“the punishment of solitary confinement for a long period from 8-11 months and putting bar 
fetters on the prisoner in jail for several days on flimsy ground like ‘loitering in the person’ and, ‘behaving 
insolently and in an uncivilized manner’, ‘tearing of his history ticket’ also considered as barbarous and 
against the human dignity hence it is violating Arts. 14, 19, 21”6 

 
 

E. RIGHT TO SPEEDY TRIALAND SPEEDY JUSTICE7 

 
The delay in justice varies with the complexities of the case, the manner of proof as well 

as gravity of the alleged crime which is dependent on case to case. There cannot be any universal 
rule for it. It needs to be a balanced process where determines whether the accused's right to 
speedy trial was violated or not. In Moses Wilson v. Karturba8 , the Supreme Court expressed 
concern regarding the speedy justice in any case matter. Because unnecessary delay in disposal of 
cases and directed the concerned authorities to do needful in the matter urgently before the 
situation goes totally out of control.  
 

 
 

III. NOT ONLY RETRIBUTION BUT PRISONERS 
GET A CHANCE OF REHABILITATION 

 
Various fundamental rights which are mentioned under Articles 14, 19, 20, 21 and 22 of 

the Constitution of India impliedly deals with the rights of prisoners in different aspects. Article 
14 deals with right to equality. The equality before law and equal protection of law to all persons 
are ensured by the Constitution of India. On the other hand Article 21 of the Constitution deals 
with right to life and personal liberty.  And Article 20 deals, inter alia, with two things, firstly by 
prohibiting double jeopardy, where, not a single person should be convicted for same offence 
twice. And secondly, it also prohibits self-incrimination, where no one can be compelled to be 
witness against himself. Article 22 states about the presence of a person before the magistrate 
within 24 hours of his arrest and must have the right to counsel of his choice.  

In the case of  Kharak Singh v. State of U.P9, the word ‘life’ under Article 21, was explained 
the meaning and states it is something more than mere animal existence. The provision is also 

                                                             
6 Dr.J.N.Pandey, Constitutional Law of India  
7D.D.Basu , Introduction to The Constitution of India , Lexis Nexis 23rd edition 
8 .Moses Wilson v. Karturba  AIR 2008 SC 379 
9 Kharak Singh v. State of U.P AIR 1963 SC 1295 
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added the prohibition of any kind of destruction of any specific organ of the body through 
which the soul of a person can communicate with the outer world.10 

 
In the case of A. K.Gopalan vs. State of Madras11where the petitioner was detained in 

Madras Jail under the Preventive Detention Act, 1950, Supreme Court upheld the detention and 
held that it is not violating Article 21 of the Constitution of India, as it was done as per 
‘procedure established by law’. The same position was considered by the Court in the case of 
ADM Jabalpur vs. Shiv Kant Shukla12that in case of any emergency the ambit of life and liberty can 
be suspended. But in the case of Maneka Gandhi vs. Union of India13, the Apex Court 
broadened the scope of ‘life’ under Article 12 of the Constitution of India and also held that 
State can make any procedure which needs to be just and reasonable. This case opened a new 
outlook for the rights of the people and the construction of Article 21 by the courts, whereby 
every basic right needed for the survival of the human have been included it.  Even after the case 
of Babu Singh v. State of U.P14, it held that ‘refusal to grant bail ‘in a murder case without 
reasonable ground would amount to deprivation of personal liberty under Article 21. Even in the 
2G Scam case, the appellant facing charges under 120B, 446B, 471 and 109 of IPC and Section 
13(1)(d) of Prevention of Corruption Act , 1988, were denied bail by the Special Judge C.B.I and 
also by the High Court . But the Supreme Court directed the appellants to be released on bail 
subject to certain conditions and held that - The detention of under trial prisoners in jail custody 
to indefinite period violetsArticle 21. Every person detained or arrested is entitled to speedy trial. 
It looks that the appellants have to remain in jail longer than the period of detention, if they are 
convicted.  

Even not only that but also through Article 22 by way of securing rights of arrested 
persons under ordinary law. Article 22(1) and Article 22(2) guarantee four rights on a person 
who is arrested for any offence under an ordinary law – 

• The right of the prisoners is needed to be informed as soon as may be 
ground of arrest.  

• The right to consult and to be represented by a lawyer of his own wish.  
• The right to be produced before a Magistrate within 24 hours.  
• The freedom from detention beyond the said period except by the order 

of the magistrate.  
Even the freedom of Speech is also guaranteed to the prisoners under Article 19(1) (a). 

In M. Hassan v. Government of A.P,15 it has been held that the denial by jail authorities to 
journalists and videographer to interview the condemned prisoners in jail amounts to deprivation 
of a citizen’s fundamental rights of freedom of speech and expression under Article 19(1) (a) of 
the Constitution.  Every citizen has a right to propagate this ideas and views on many aspects of 

                                                             
10 D.D.BASU , Introduction to The Constitution Of India , Lexis Nexis, 23rd edition 
11 A. K. Gopalan v. State of Madras AIR 1950 SC 27 
12 ADM Javalpur v. Shiv Kant Shukla  AIR 1976 SC 1207 
13 Maneka Gandhi v. Union of India AIR 1978 SC 597 
14 Babu Singh v. State of U.P AIR 1978 SC 577 
15 M. Hassan v. Government of A.P AIR 1998 AP 35 
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prisoner's life through available media without any fear or favour as long as they stand the test of 
reasonable restrictions.  But in State v. Charita1617, the Supreme Court has held that the press 
doesn’t have an unfettered right to interview an under -trial prisoners in jail.  

 

IV. AN ANALYSIS OF THE JUDICIAL RULES FOR 
ENFORCING THE PRISONER’S RIGHTS 
 

Though the Constitution of India has taken various different measure to provide enough 
justice and protection to the prisoners of India still there are various factors which are creating 
obstacles for the judiciary  to reach at its ultimate goals and those are - 

• Till now enough medical provisions are not available for the prisoners in jail.  
• 75% of prisoners are under trials.  
• Delay in trials 
• Jail authorities are enforcing certain punishments upon the prisoners which the 

Court has not granted ever.  
• Prisoners are not getting enough food and healthy atmosphere to get their mental 

growth.  
•  Prisoners are suffering through harsh mental and physical torture.  
• They are not getting proper and free legal aid according to their necessity. 
 

V. SUGGETIONS 
 

Jail is always considered as the correctional home for those personalities whose mental 
growth is still needed to be achieved. So this place should give them enough mental support 
through which after prison when they will get a normal life there they would get a chance to 
adjust with the society. By punishing them a good opportunity is given to them to make their 
personal growth. So the atmosphere of the jail should be enough healthy and mentally peaceful 
where they can get a chance to understand  their negative act which they had committed and 
with that they should get a chance to reform themselves for a better send bright future. So in 
India a practice with the prisons must be guided following the International Standard 
Development aiming to protect the basic human rights of prisoners. Some prison welfare 
scheme which was made through the Universal Declaration of Human Rights was decided 
worldwide and where it was also decided that they would not be tortured ever in jail by any jail 
authority that is also needed to be followed strictly in India. . Not only that their family should 

                                                             
16 State v. Charita AIR 1993 SC 1379 
17 Dr. J.N. Pandey, Constitutional Law Of India 
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get a protection when they are kept in jail. And after releasing from the jail they are needed to be 
employed by the government for making their future stable and good. And with all other 
provisions in India dome policy and legislation would be made to provide good health care to 
the prisoners.  

 

VI. CONCLUSION 
 

Like all those fundamental rights if all the prisoners also get the security of free legal aid 
at both trial and appellate stage and for all the purpose of their securities other provisions are 
implied in India like other foreign states India would take one more forward step towards 
applying its fundamental rights more effectively for everyone individual of the country. But 
sometimes for circumstances if the anticipatory bail is denied where custodial interrogation is not 
warranted. There, it is not against the personal liberty of the prisoner under Article 21. So we can 
see that with reasonable restrictions every prisoners get some fundamental rights which are 
essential for them to live a natural life and some more targets are yet to be achieved to secure 
them a better position in India.  
 
 

VII. CASE STUDY 
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