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ABSTRACT 

 
The sole aim of this article is to do the complete analysis of a dignity of homosexuals in India. The article completely tries to 

give the finishing touch to topics of homosexuality and its status in society their legal status and try to deal with the topic of homosexuals 

with the help of case laws, finally the article completely tries to study the case which changes life and give dignity to the status of 

homosexuals. 
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I. INTRODUCTION 
 

Sexual interest is attraction to individuals from one's own sex. India join US, 

Australia and 24 other countries where constitution bench of the supreme court held that 

Homosexuality is not criminalized. A historic move of five-judge, unanimously, decriminalized 

part of the 158 years old colonial law that is section 377 of Indian Penal Code, which 

criminalizes consensual unnatural sex. Despite decriminalizing it, still in India, Homosexuality is 

considered as taboo for a large portion of Indian society. 

 

A. LEGALSTATUSOF HOMOSEXUALSIN INDIA 
 

Section 377 of the Indian Penal Code (1860) which deals with the offence of 

homosexuality. Section 377 deals with unnatural offence, it runs as follows- “Whoever willfully 

has licentious intercourse against the request for nature with any man, lady or creature, will be 

rebuffed with detainment forever, or with detainment of either depiction for a term, which may 

reach out to ten years, and will likewise be at risk to fine.” 

 

Explanation 

Infiltration is adequate to establish the licentious intercourse important to the 

offense depicted in this segment. The word sodomy means the sexual intercourse either by a 

man or by a woman carried out in a way with a beast.Voluntarily having licentious intercourse 

against the request for nature with any man, lady or creature is known as unnatural offence. 

Explanation to the section provides that the penetration is suffient to constitute the 

offence.Original outflow isn't important. In case of unnatural offence, consent of the victim is 

immaterial. 
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Homosexuality is completely normal and it is choice of an individual, they too 

have right to live with dignity, we cannot discriminate them as just because their sexual 

preference is different. 

In case of Khandu vs. Emperor1, accused had carnal intercourse by placing his 

penis into the nostril of a bullock. He was convicted under this section. 

In case of Charanjit Singh vs. State of Himachal Pradesh2, the accused committed 

the offence of sodomy on Ramesh Chand. They were going to particular destination in a truck 

and made halt at some place during the night. The accused made indecent overtures to Ramesh 

Chand, he kissed him and put his hand on the thigh and had carnal intercourse with him, even 

though he objected. The Session Court convicted the accused for the offence of sodomy. The 

High Court also upheld the findings of the Sessions Court, what's more, was condemned to 

experience thorough detainment for a time of one year and to pay a fine of Rs.500. 

In case of State of Karnataka v. Gowrishankara Swamy3, the characteristic of the 

Siddagana mutt al kyatasandra, Tumkar locale, Sri Gowrishankara Swamy was seen as liable of 

homosexuality on a 13years old understudy remaining in the mutt for instruction and dwelling 

and was sentenced under segment 377 IPC to 10 years thorough detainment and fine of Rs 25 

lakh fine. 

 

1. THE VARIOUS TYPES OF RIGHTS VIOLATES OF HOMOSEXUALITY 
PEOPLE  
 

Article 14 of the Indian constitution which says that the state will not deny to any 

individual correspondence under the watchful eye of law or the equivalent insurance of the laws 

                                                             
1Khandu v Emperor AIR Lahore, AIR1934. LAH261 
2 Charanjeet Singh and ors v State of Himachal Pradesh 1986Cr. L.J.173 
3State of Karnataka v. Gowrishankara Swamy Times of India, Lucknow, 3 Feb 2004. 
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inside the domain of India. This provision confers rights on all persons includes legal persons, 

statutory corporation, companies or any other type of legal person but still the rights of 

homosexuals violates under article 14. 

Violation of Article 15 under the Constitution of India,gives that, the state will 

not oppress any resident on grounds as it were on race, caste, sex or place of birth .The two 

crucial words are ‘discrimination’ and ‘only’ .The word discrimination means to cause an 

unfriendly differentiation as to or to recognize horribly from others. The use of the word only 

indicates that segregation on different grounds isn't precluded, and by discriminating 

homosexuals on the only basis of sex is unreasonable and violation under Article 15. 

Violation of Article 16 by discriminating on gender-based discrimination is 

prohibited, and no discrimination on the ground of sexual orientation. 

Violation of Article 19(a), Right to Freedom of Speech and Expression –It infers 

that each resident has the privilege to communicate his perspectives, suppositions, conviction 

and feelings uninhibitedly by overhearing people's conversations, printing, envisioning, or in 

some other way under this article privacy, gender identity, integrity of homosexuals that is 

violated. 

Violation of Article 21 of the Indian Constitution which declares that no 

individual will be denied of his life or individual freedom with the exception of as indicated by 

technique set up by law. 

II. STATUS OF HOMOSEXUALS AFTER 
LANDMARK CASES 

 

In 2009 the NAZ FOUNDATION case, the Delhi High Court declared the part 

of section 377,‘unconstitutional’ which criminalizes Homosexuals, the points are raised; 
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It violates RIGHT TO LIVE WITH DIGNITY AND PRIVACY. It violates 

RIGHT TO EQUALITY BEFORE LAW because it discriminates homosexuals as a class which 

is unreasonable discrimination and also criminalizes their consensual sex.High Courtfocused on 

the significance of maintaining the estimations of fairness resistance and comprehensiveness in 

Indian culture. 

IN CASE OF NLSA Vs. UNION OF INDIA OF 2014 

In this case4, the loophole in society raise questions towards our every existence 

law focuses only on two gender, that is on male or female and the transgender are ignored. The 

rights of transgender are not protected. Because of this reason, the transgender community 

discriminates, for dealing with this loophole, the honorable Supreme court recognizes various 

rights; 

After this case Transgender gets the legally right of 

RIGHTS TO SELF-IDENTIFY THEIR GENDER. 

EQUAL TREATMENT OF ALL PEOPLE. 

LEGAL RECOGNITION OF GENDER IDENTIFY AS TRANSGENDER. 

Inthecase PUTTASWAMY5 2007, Court held that sexual orientation is an 

essential attribute of privacy which is protected by many articles like Article 14,15and 21. 

III. CASE WHICH DECRIMINALIZES 
HOMOSEXUAL 

 

NAVTEJ SINGH JOHAR V. UNION OF INDIA.6 

                                                             
4National Legal Ser.Auth vs Union of India & Ors. on 15 April, 2014 
5 Justice K.S. Puttaswamy and Anr.v. Union of India and ors.(civil)NO 494 of 2012 
6 Navtej Singh Johar v. Union of India W.P.no 76 of 2016 
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This case changes the history and gives right to live with dignity to homosexuals, 

as in this case Honorable Supreme Court decriminalizes the homosexuals, the points discuss in 

this case are; After this case India joins 125 nations where homosexuality is legal as Supreme 

Court decriminalizes it. 

The Supreme Court decriminalized consensual intercourse between persons of 

the same sex and read down section 377 of the Indian Penal Code, thus providing a huge boost 

to the LGBTQ community of India. 

The court recognized sexual orientation as natural and inherent natural wonders, 

and not a matter of decision. The standard was first sanctioned in 1861 under the British 

guideline, past to that there was no law administering sex in India. What the decision implies is 

that the LGBT people group would have the option to enjoy consensual sex uninhibitedly. There 

is a special case however; the Supreme Court has legitimately ensured creatures under against 

endeavors by people who engage in sexual relations with them, that will even now stay under the 

domain of wrongdoing. 

The devastation of individual character would equivalent to the devastating of 

nobility, which epitomizes security; decision mindsets need to change to acknowledge particular 

personalities of person, who must be regarded for who they are most certainly not. The sexual 

direction of every person in the general public must be ensured on an even stage, for the 

privilege to security and the assurance of sexual direction lies at the center of the essential rights 

ensured by Article 14, 15 and 21 of the Constitution. 

Article 21 – right to life is most fundamental to existence. 

The Supreme has said that the word ‘life’, does not mean mere animal existence 

but a life where an individual could exercise his ability to live a dignified life. In Bandhu Mukti 

Morcha v. Union of India the honorable court held, “There are minimum human requirements 
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which exist in order to enable a person to live with human dignity, and no states have right to 

take away action which will deprive a person of the enjoyment of this basic essential.” 

Privacy health and a dignified life are basic essentials of a person’s life 

obstructing and person's sexual direction is encroachment of his entitlement to security along 

these lines influencing his entitlement to stately life. Further criminalization of area 377, has 

likewise blocked access to well-being administrations of LGBT people group. Over all, the area 

abuses the essential highlights of the constitution; for example- equity, freedom and equity.  

No doubt marriage is a sacred institution and therefore it cannot be limited to 

opposite sex couples. It’s more about the love and togetherness which can also be shared by 

couples of same sex. In fact, restricting this establishment to sex and reproduction will belittle 

the idea of marriage. Further, the contention that homosexuality is a psychological issue is 

questioned by different well-being associations. The American Psychiatric Association expelled 

homosexuality from its rundown of mental issues in 1973, World Health Organization went with 

the same pattern in 1990. Then Delhi High Court judgment decriminalizing homosexuality in 

2009 the Indian journal. 

 

EFFECT ON LGBTCOMMUNITY 

The police to pester, coerce and shakedown gay men and kept them from 

looking for lawful security from viciousness, for dread that they would themselves be punished 

for homosexuality. The disgrace and partiality made and sustained a culture of quiet around 

homosexuality and brought about forswearing and dismissal at home alongside separation in 

work environments and open spaces. Also, the LGBT people group can't move toward a police 

headquarters if there is any instance of rape and assault on them. Criminalization has additionally 

prompted forswearing of wellbeing offices to homosexuals. 
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CURRENT DEVELOPMENT 

In a significant development, the congress members Shashi Throor introduced 

private members bill in Lok Sabha to decriminalize homosexuality, various provision of the draft 

bill are; 

Decriminalize, sex in private between consenting grown-ups, regardless of their 

sexuality or sex. It limits the pertinence of the area to non-consensual intercourse.  

Age of consent being above 18 years of age. 

The bill drops the phraseagainst the order of nature. 

 

IV. CONCLUSION 
 

One has to understand that the light cannot be achieved only through legal 

amendments. It should be accompanied by awareness campaigns to educate; parents, teachers 

and friend, to adopt a healthy and supportive attitude towards homosexuals. Homosexuals are 

also human being like every one of us, so why can’t we accept them as they are in society and 

give them the right what they deserve, like- right to live with dignity, right to privacy, right to 

marriage whom they want to. Society needs to grow up and try to accept the things as they are, 

without interfering to anyone’s life, because everyone has right to live their life as they want to. If 

we simply look into issue at it is, when we say sexuality, it is something which nature has put in 

us, we can’t deny by putting our sexuality under the carpet. It is completely normal if somebody 

has a certain kind of sexual preference which is nothing to do with reproductive process such it 

is, their personal preference.Because every individual has right to do whatever hell they want to 

do with their body, as it’s their body but if it is harmful like you cut your hand or nose. When 

you are not causing harm in that way, then it’s completely your business as long as you do it in 
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private, what the person does in their private space is nobody’s business and government need 

not to enter people’s bedroom, and nothing as it is against religion.  The common character of 

an individual ought to be blessed to receive be significant to his being what nature gives is 

regular. That is called nature inside. Along these lines, that piece of the character of an individual 

must be regarded and not loathed or looked downward on. The said inborn nature and the 

related common motivations in such manner are to be acknowledged. 
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