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TRIPLE TALAQ AND A LIGHT ON ITS JUDGEMENT 

AnubhavShukla* 

 
ABSTRACT 

 
“Of all the lawful acts the most detestable to God is divorce.” 

–Prophet Muhammad 

[This a genuine saying recorded by Abdullah ibn Umar, an exceptionally regarded friend of the prophet in a 
definitive treatise "Separation (Kitab Al-Talaq)" of Sunan Abu-Dawud (Ref. 63-2173) 

The Quran says: 
“When you divorce women and they complete their term (Iddat), do not prevent them from marrying their husbands 

if they mutually agree on equitable terms” (Q2:232)1 
On 22 August 2017, the Supreme Court of India declared instant triple talaq[ talaq-e-biddat] unconstitutional 

in the monumental judgmental of ShayaraBano v. Union of India.The case has scrutinized the protected legitimacy of specific 
acts of Muslim individual law, for example, triple talaq, polygamy, nikahhalala, and some more.It has made political 
discussion across both urban and rustic classes in India and rested in the conflict of the strict and political components of the 
Uniform Civil Code. While All India Muslim Personal Law Board [AIMPLB] has blamed the secular authorities for 
interfering with the religious law. Talaq-e-bidat is pronounced by husband unilaterally by saying talaq thrice.The training 
ensures presumably that triple talaq disregards ladies' entitlement to pick, the privilege to fairness and opportunity, including 
opportunity inside marriage. It gives fumes of patriarchy where women are considered as the property of men due to which 
several times their dignity and right of life come at stake. thus, triple talaq is unconstitutional and our articles present an 
analysis of the case given by 5 judges bench of Supreme Court. The prime question raised by us in this article is whether the 
practices like triple talaq are safeguarded under Article 25 [1] of the constitution which gives fundamental right to profess 
religion.  Secondly, whether the practice also violates human rights, the third problem is the violation of article 44 i.e. 
Uniform Civil Code as these laws are public law and hence UCC touches subjectivity in ShayaraBano v. Union of India 

and thus the practice puts a question on constitutionality. 
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I. DIFFERENT TYPES OF DIVORCES IN 
ISLAM 

 
The word talaq is an Arabic word which simply means “undoing of or release from 

knot” usually used by the jurist to release a woman from the marital relationship. In Islam, it is 
governed by Muslim personal law. The process of separation may either be on the wish of a 
husband or by the wife.  The divorce becomes operational as soon as it’s pronounced. The wife 
doesn't need to be presented at the time of pronouncement. The absolute power has been given 
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to men so that he can pronounce it without giving a proper reason, on his own, or even in the 
state of intoxication. 2 

Referring to the Sunni law divorce can be both oral and written, no specific formula is 
required, nor did any witness. It’s totally up to the desire of the man to end the marriage. 
ConcerningShiya law two witnesses are compulsory and the reason for the divorce should also 
be unambiguous. 

Categories under Muslim Law for divorce- 

● Extra-Judicial Divorce 

● Judicial Divorce 

Extra-Judicial – It is by the mutual agreement between the husband and wife. Here, the 
wife and husband have different-different rights. However, the wife stands at a lower level at this 
pedestal. It can be exercisedinthree ways. They are as follows- 

● By husband- talaqila and zihar. 

● By woman- lian and talaq-i-tafweez. 

● By mutual agreement- khula and mubrat. 
 

 
In Hanafi, no kind of special form but in IthnaAsharilaw strict rule has been used. No 

sort of doubt or intention should be there to dissolve the marriage; the word should be clear 
without any ambiguity. Two male witnesses who should be Muslim and talaq should be 
pronounced in Arabic orally this is the condition which is mandatory in IthnaAshari. The talaq 
can be revocable or irrevocable but the irrevocable one leads to the undesirable results. The law 
recognizes talaq-al-Sunna and talaq-al-bida. The talaq-al-Sunna further has been divided into 
ahsan, the most approved one, and hasan which is also an approved form. Talaq-al-bida may be 
further divided into three declarations at a single time (triple talaq).3 

● Talaq-i-Sunnat– It should be in respect to acts prescribed by dictates of Prophet 
Mohmmad. 

The ahsantalaq- It should be singly pronounced within the period of tuhr (between two 
menstruations). The mode in which one should convey or utter during tuhr is oral and does not 
requiretalaq in writing. It does not apply to a woman who has passeda period of menopause or 
stoppage of menstruation. This form of divorce should not go forward and should immediately 

                                                             
2Muslim Personal Law Shariat Application Act,1973] 
 
3Muslim Personal Law[Shariat Application Act,1973] 
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be stopped any time before the period of iddat and this is the advantage of this one that divorce 
which was made in haste or without proper thinking can be saved.4 

The hasantalaq- The process followed in this talaq is that the husband has to pronounce 
the formula for talaq three times during three continuing tuhrs. If the wife has passed the 
menopause it should be pronounced at the gap of 30 days. After the last pronouncement, it 
became irrevocable and final. The thing to be noted is that all the three pronouncements within 
that period and without any intercourse during tuhr. We can understand this with the help of an 
example- 

X a wife, which is going through her period of purity and having no sexual intercourse at 
this particular time her husband can announce talaq as the first pronouncement, the same he has 
to do in the two consecutive tuhr periods without any sexual intercourse. 

● Talaaq-i-biddat-   some other method used by man to repudiate his marriage. This type 
of method is not practiced by Shias; in this method, man does not perform sexual 
intercourse during the period of tuhr in this triple declaration made either in one 
sentence or in three.   

● Ila- In this type of method the Muslim man takes an oath to not have any sexual 
intercourse with a woman along with this oath; there should be no consummation within 
4 months. This is an irrevocable method if the husband successfully cohabitated for 4 
months this method is also called a constructive method. 

● Zihar- During this method, the husband starts toconsider his wife as a member of his 
prohibited relationship like mother and sister. He must from that today onwards should 
start to consider his wife as a sister or mother and should not cohabit with his wife up to 
4 months. Once the period gets expired of that above said period Zihar is complete.5 

 
Divorce in Islam by the woman 

● Talaaq-i-tafweez- This is also called a delegated divorce. Man is free to delegate his 
power to his wife and it can be permanently or temporarily. The permanent one is 
revocable while the other one is irrevocable.  

● Lian- Whenever a man alleges false charges of adultery or unchastely against her wife, 
and then the wife has the right to ask for a divorce. This mode of divorce is known as 
Lian. 

Divorce By mutual agreement 

                                                             
4 2003 SCC 486 SC 963 
5Muslim Personal LawShariat Application Act,1973] 
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● Khula- when a woman does not want to live with her husband, she has a right to ask for 
a divorce. If it is dissolved by the mutual agreement it is called Khula. 

 

● Mubarat- It is also like the dissolution of a contract, in this both the sides want 
separation it is also a mutual discharge from marriage. Separation can be from anyone 
either from a husband or wife. It becomes an irrevocable divorce as soon as Mubarat is 
accepted.6 

II. HISTORICAL BACKDROP OF TRIPLE TALAQ 

The act of talaq-e-biddat is said to have been in practice since the time of Caliph Umar, 
over 1400 years back. The Supreme Court depicted it as "plainly subjective" and said that it 
permits a man to "separate marriage unconventionally and whimsically". 

In 1929, Egypt was the principal nation to receive a cutting edge point of view held by 
the researcher IbnTaimmiyah (1268-1328) and scholar Ibn al Qiyam (1292-1350), on individual 
laws of marriage and family. Both IbnTaimmiyah and Ibn al Qiyam announced that rehashing 
"Talaq" multiple times would just be considered as the initial phase in the general three-advance 
procedure of separation. 7 

In 1943, MaulanaAbulAlaMaududi, the subcontinent's driving ideologue, additionally 

opined against prompt Talaq—or Talaq-e-Bidʿah: "[Triple divorce] that it is a development and a 
transgression prompting numerous legitimate entanglements. On the off chance that if 
individuals realized that triple separation is unnecessary and even a solitary Talaq would break 
down the marriage leaving space for renouncement during the following three months and 
remarriage from there on, consequently, incalculable families could have been spared from 
disturbance." 

A few educational understandings of separation inside Islam don't bolster the thought of 
triple talaq in its present structure. It is restricted or not rehearsed in numerous Muslim nations, 
including Algeria, Tunisia, Malaysia, Iran, Pakistan, Saudi Arabia, Turkey, Tunisia, Algeria, Iraq, 
Indonesia, and Bangladesh.  

A. History of Triple Talaq in India 

                                                             
6 2003 SCC 490 SC 491 SC 965 
7 https://www.lawctopus.com/ 
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Muslim family undertakings in India are represented by the Muslim Personal Law 
(Shariat) Application Act, 1937 (regularly called the "Muslim Personal Law"). It was one of the 
main demonstrations to be passed after the Government of India Act 1935 which get 
operational and presenting commonplace self-sufficiency and a type of diarchy at the 
administrative level. It supplanted the purported "Somewhat English Mohammedan Law" which 
was already implied on many Muslims, got its official entry of implementation on India's 

Muslims. 

The sharia is not entirely clear by the ulama (class of Muslim legitimate researchers). The 
ulama of Hanafi Sunnis thought about this type of separation official, gave the proclamation was 
made before Muslim observers, and later affirmed by a sharia court. Be that as it may, the ulama 
of Ahl-i Hadith, Twelver, and Musta'li influences didn't view it as legitimate. Researcher 
AparnaRao states that, in 2003, there was a functioning discussion among the ulama. 

In customary Islamic law, triple talaq is viewed as an objected, yet legitimately substantial, 
type of divorce. Changing social conditions, the world has prompted expanding disappointment 
with the conventional Islamic law of separation since the mid-twentieth century and different 
changes have been attempted in various countries. Contrary to practices practiced in most 
Muslim-dominant part nations, Muslim couples in India are not required to enlist their marriage 
with common authorities. Muslim relationships in India are viewed as a private issue, except if 
the couple chose to enlist their marriage under the Special Marriage Act of 1954. 

 

B. Landmark Cases 
 
 

1. Mohd. Ahmed Khan V/S Shah Bano Begum 
 

Mohd. Ahmad Khan/Shah Bano Begum - (Air 1985 Scr (3) 844) - Triple Talaq 
Landmark Case 
Bench Of Judges: Y.VChandrachud, D.A Desai, O.Chinnappa Reddy, E.S Venkataramiah, 
RangnathMisra 
 

In April 1978, a 62-year-old Muslim woman, Shah Bano, filed a petition in court 
demanding her maintenance from her divorced husband Mohammed Ahmad Khan, a renowned 
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lawyer in Indore, in the state of Madhya Pradesh.Khan had given her unalterable talaq earlier in 
November 1977. They were hitched in 1932 and had five kids — three children with two little 
girls. Shah Bano's better half had requested that her transition to an independently fabricated 
habitation three years prior, after a drawn-out time of her living with Khan and his subsequent 
spouse.  

Shah Bano went to the court and documented a case for support to herself and her five 
children under Section 123 of the Code of Criminal Procedure, 1973. The section sets up a 
legitimate commitment on a man to accommodate his significant other during the marriage and 
after separation as well on the off chance that she can't fight for herself. Notwithstanding, Khan 
challenged the case because the Muslim Personal Law in India required the spouse to just give 
support to the iddat period after separation. Iddat isholding up sum a woman ought to see when 
the passing of her significant other or separation before she will wed another man. The length of 
the iddat amount is specific. The amount is typically for 3 months. Just in case the lady is 
pregnant, the amount carries on till the accouchement. 
 
Khan’s argument was supported by All Asian nation Muslim Personal Law Board they 
contended that courts cannot take the freedom of intrusive in those matters since it violates The 
Muslim Personal Law (Shariat) Application Act, 1937. The board aforesaid that consistent with 
the Act, the courts were to grant selections on matters of divorce, maintenance and alternative 
family problems supported Shariat. 
After careful arguments, the choice was gone along the Supreme Court of the Asian nation in 
1985. On the question of whether or not CrPC, 1973, that applies to all or any Indian voters 
despite their faith, may apply during this case. 
Then magistrate of Asian nation Y.V. Chandrachud upheld the choice of the court that gave 
orders for maintenance to Shah Bano underneath CrPC. For its half, the apex court doubled the 
upkeep total. 
 
The case was considered as a milestone because it was a step before the final follow of deciding 
cases on the premise of interpretation of personal law and additionally dwelt on the necessity to 
implement the Uniform Civil Code. It additionally took note of various personal laws and 
therefore, ought to recognize and address the difficulty of gender equality and perseverance in 
matters of non-secular principles. 

Judgment 
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Justice Y.V. Chandrachud aforesaid in his decision: “Section 125 was enacted to supply a 
fast and outline remedy to a category of persons World Health Organization area unit unable to 
keep up themselves. What distinction wouldn't it then create on what's the faith professed by the 
neglected woman, kid, or parent? Neglect by someone of sufficient means that to keep up these 
and therefore the inability of those persons to keep up themselves area unit the target criteria 
that confirm the pertinency of Section 125. Such provisions, that area unit primarily of a 
prophylactic nature, cut across the barriers of faith. The liability obligatory by Section 125 to 
keep up shut relatives World Health Organization area unit poor is supported upon the 
individual’s obligation to the society to stop homelessness and poverty. That's the ethical edict 
the law and morality can’t be clubbed with faith.” 
 
The following events were unfavorable to an excellent extent with the then Rajiv Gandhi 
Congress government in 1984, passing the Muslim girls (Protection on Divorce Act), and 1986. 
This law turned the decision of ShahBano case and aforesaid the upkeep amount will solely be 
created answerable for the iddat amount. The new law aforesaid that if a lady wasn’t able to offer 
for herself, the adjudicator had the facility to direct the Wakf Board for providing the aggrieved 
lady means that of sustenance and for her dependent kids too. 
 
Shah Bano’s lawyerDanialLatifi had challenged the Act’s Constitutional validity. The apex court, 
though upholding the validity of the new law, aforesaid the liability can’t be restricted to the 
amount of iddat. One in all the key points of connectedness within the finding of fact that set it 
excluding previous cases was the popularity of women’s claim for treatment with equality and 
dignity, significantly in cases of a wedding. 

 

2. ShayaraBano and Ors. v. Union of India and others, Writ Petition (C) 
No. 118 of 2016 

ShayaraBano was married for 15 years. In 2016, her husband divorced her through talaq–
e-bidat (triple talaq).This is an Islamic practice that licenses men to divorce his wife self-assertively 
by articulating the word 'talaq' (Arabic for separate) multiple times without a moment's delay in 
oral, composed, or, all the more as of late, electronic structure. M/sBano contended under the 
watchful eye of the Supreme Court of India that three practices – triple talaq, polygamy, and 
NikahHalala (the work on expecting ladies to wed and separation another man with the goal that 
her past spouse can re-wed her after triple talaq) – were unconstitutional. Specifically, she 
claimed that they violated several fundamental rights under the Constitution of India 
(Constitution) namely, Articles 14 (equality before the law), 15(1) (prohibition of discrimination 
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which includes on the floor of gender), 21 (proper to lifestyles) and 25 (freedom of religion). Her 
petition highlighted that elimination of these practices will enhance the dignity of women. 
Further, it asserted that failure to dispose of de jure (formal) and de facto (substantive) 
discrimination towards girls consisting of with the aid of non-State actors, either at once or 
indirectly, violates not simplest the most primary human rights of ladies however additionally 
violates their civil, economic, social and cultural rights as envisaged in global treaties and 
covenants. 
In this case, the Court focused completely on the practice of triple talaq. In August 2017, the 
Court, by way of a majority of 3:2, done away the exercise of triple talaq. Of the justices who 
voted against the exercise, two held it to be unconstitutional at the same time as the third relied 
on case precedents to reiterate that such practice is impermissible in Islamic law. 
The majority judgment held triple talaq to be unconstitutional as a violation of Article 14 
examines with Article 13(1). In this regard, the Court held that the practice has been sanctioned 
as a reminder of personal regulation by the Muslim Personal Law (Shariat) Application Act, 
1937. The Court clarified that “…an action that is arbitrary ought to necessarily contain negation 
of equality” and determined, as triple talaq gives that “…the marital tie can be broken 
capriciously without any attempt of reconciliation”, this arbitrariness violates Article 14. The 
Court concluded that the 1937 Act is void to the quantity that it recognizes and enforces triple 
talaq, on the premise that as according to Article 13(1) all legal guidelines in force at once before 
the graduation of the existing Constitution (which incorporates the 1937 Act) shall be void in so 
far as they're inconsistent with the fundamental rights set out inside the Constitution. The Court 
additionally has taken into consideration whether triple talaq is protected under Article 25 but, 
following an evaluation of applicable precedents and Islamic scholarship, concluded that it's not 
an important exercise in Islam law.8 

Judgment 

The Supreme Court held this judgment on August 22, 2017, in 3:2 dominant parts 
holding the act of Triple Talaaq illegal. The lion's share judgment was composed by Justice 
Nariman for himself and the sake of Justice Lalit, while Justice Joseph agreed by the larger part. 
The Chief Justice Kehar wrote minority judgment for him and in the interest of Justice Nazeer. 
While the dominant part upon long conversation reasoned that Triple Talaq isn't a basic strict 

practice however minority seats saw this training as a fundamental strict practice.  

Under Article 25 of the Constitution, the state can't remove the fundamental strict act of 
an individual. Hence, if a training that is self-assertive and not a basic strict practice it will be hit 

                                                             
8 https://www.escr-net.org 
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by the special case set down u/a 25. In this manner, the entire issue was whether the training is a 
fundamental strict act of Islam.  

In this manner, according to the dominant part, it was held that the Triple Talaq or 
Talaq-e-biddat isn't secured by the special case set down in Article 25 for example the court 
found the said practice not a fundamental component of the Islamic religion. The court 
defended its perspective as even though it is polished by the Hanafi School it is viewed as 
corrupt practice in it. Triple Talaq is against the essential principles of the Quran and whatever is 
against Quoranis as opposed to Shariat law accordingly, what is terrible in philosophy can't be 
acceptable in law. The lion's share seat depended on its previous choice ShamimAra which held 
that this act of Triple Talaq is against both philosophy and law and because it is trailed by an 
enormous number of individuals it can't be approved. Therefore, such a practice is 
unconstitutional and should be set aside.9 

Article 25 conveys the privilege of each individual to unreservedly rehearse and spread 
any religion of decision and such practice is just limited with regards to the accompanying special 
cases: 

1. Public Order 
2. Health 
3. Morality 

4. Other Related Provisions consisting Part III of the Indian Constitution 1949 

Even though the said practice has no significance to the initial three exemptions however 
the said practice is definitely against different arrangements of Part III namely Article 14.The 
said practice abuses the Fundamental Right of correspondence since it is against the privileges of 
ladies as they have nothing to do with the presentation of separation not like in all different 
religions. Justice Nariman& Justice Lalitwere of the view and held that the impugned practice is a 
tool by which marital tie can be broken on whims of Husband without any attempt of 
reconciliation to save it.This type of Talaq, hence, abuses Article 14 and subject to be struck 
down by the courts.10 

III. TRIPLE TALAQ AND GENDER EQUALITY 
 

                                                             
9 http://lawtimesjournal.in 
10 https://www.livelaw.in/ 
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Over the decade woman of India has begun raising their voices against the injustices they 
have faced. There are many examples of Muslim women fighting for triple talaq, women fighting 
for their rights for entry in Sabarimala Temple. 

“Triple talaq is a major example of how unequal power relations perpetuate gender 
inequality” It is true that in Muslim law has given more power to men than women when it 
comes to the divorce. Triple talaq was banned by most of Islamic countries like Pakistan; Saudi 
Arabia as they consider it one of the worst forms of divorce in which uttering of words by man 
could result in the dissolution of marriage. And women can’t do anything, it was seen that how 
man has begun misusing this practice. They began to use it with social media platforms like 
Whatsapp by sending talaq three times that too without any proper reasons. Ravi Shankar 
Prasad, Law Minister of India in his speech said that when people are jailed for dowry under the 
Domestic Violence Act so what’s the problem with penalizing this he also added that this bill 
stands for NariSamman(woman dignity). 

India has the world’s third-highest Muslim population in the world which is governed by 
sharia law. To date, 90 million Muslim women face the threat of sudden divorce. There are 
thousands of cases that got the media headline as men practicing triple talaq via WhatsApp or by 
text messages. 95% of divorced Muslim females never got maintenance revealed by a survey 
organized by Bhartiya Muslim MahilaAndolan. 11 

Triple talaq or instant talaq had been termed as unconstitutional by the supreme court of 
India, decide by a constitutional bench of 5 judges and it gave the judgment on 3: 2 where three 
judges were in the favours of it while two did not agree with this. The decision was welcomed by 
the right groups and feminist groups. Not only this many Muslim organizations also applauded 
the decision. The Bhartiya Muslim MahilaAndolan said they have been fighting against this evil 
which takes the shelter under the name of religion this law will provide relief to thousands of 
women. Many activists from the women's rights group told that Muslim organizations should 
not bring religion as a defense for their debates, as it is a matter of human rights. No civilized 
society will ever accept triple talaq she added later.12 

However, many torchbearers of Islam have been forcing it down; we all know that they 
are doing it for their own sake since these people are politicians who wanted to support this for 
their vote bank. Even in the verdict given by Justice Nariman and Justice U.U. Lalit they referred 
that this instant talaq was violative of Article 14.13 So, it’s good for Muslim women that law 
which makes them weak in front of man has been abolished by the apex court. 

                                                             
11ZakiaSoman, Passage of Triple Talaq Victory of Muslim Women Fight For Gender Justice, Outlook( 

Apr, 18,2020) 
https://www.outlookindia.com/website/story/india-news-opinion-passage-of-triple-talaq-bill-victory-of-

muslim-womens-fight-for-gender-justice/335216 
12idib 
13ShayaraBanovs U.O.I 2017 SCC SC 963 
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IV. NIKAH-HALALA 
 
It is a practice in which Muslim women are required to remarry and consummate 

marriage with another man to return to their first husband. It is nothing but a so-called futile 
process that questions a woman's dignity. Islam denotes that a Muslim man is at the liberty to 
divorce and remarry the same women twice. It is a practice to punish the husband for divorcing 
the wife at the spur of a moment by allowing women to consummate with other men. 

It is a settled principle that patriarchy cannot prevail over human rights. The practice is 
calling Nikah-Halala legitimately hiding the persona of rape in the name of religion.  

 

A. Does the Quran sanction it? 
 
No, his practice is not backed by the Quran. Halala means what Allah has called law-

abiding in his book Quran. The 230 verse itself says that it never meant to make the process 
commercialized Nikah-Halala. It is a fallback part of the mechanism which was meant to protect 
women if she married 2nd time. Quran itself says there should be proper time before 
pronouncing a word talaq which should be a rational one for the husband to ponder over his 
decision once again.  

But, in triple talaq a husband by saying talaq thrice in one go, and later if he realizes he 
wants to reconcile the women are made to remarry and consummate with another man. It meant 
it became difficult for men to get back his wife; this practice cannot be planned and her husband 
with an understanding of divorce afterward will not be valid. It will be considered an illegitimate 
relationship with the 2nd husband. The free will of women is often ignored because women 
might be subjugated by Maulvis in the name of religion. 

 

B. Triple Talaq Negates Nikah-Halala 
 
All India Muslim Law Personal Board [AIMLPB] in the case of ShayaraBanu V Union 

of India14 2017 said Halala is misunderstood. It said the procedure will only be followed once a 
woman divorces her 1st husband via triple talaq. In the other 9 forms where the separation of 
marriage Halala was not conditioned, it was not considered preconditioned for women to marry 
former husbands. However, it is for the court to declare triple talaq to be void. As of in today era 
we see 20 nations have declared the practice to be void which includes- 

                                                             
14 2017 SCC 277 SC 963 
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India, Pakistan, Bangladesh, Cyprus, Turkey, Algeria, Iran, Tunisia, Sri Lanka, 
Jordan, Indonesia, UAE, Sudan, Qatar, Sudan, Morocco, Egypt, Iraq, Brunei, Malaysia. 

Halala Fixing 
Maulana is a perfect legatee of service i.e. by offering his service to couples, offers the 

Nikah-Halala as a deal.  They even charge 25,000-2.5 lakh for participating in Nikah-Halala they 
ostensibly violated basic fundamental right enshrined in the constitution in Article 14, 15, and 
2115. Further, Section 375 of the Indian Penal Code talks about consent but which often remains 
absent from the women’s side in the practice ofNikahHalala.Therefore, will also consider as 
criminal activity. The reasonable classification of the practice which justifies as human need 
under the Section 2 Shira Application Act16 must be struck down.  

 

C. Bhartiya Muslim MahelaAndolan [ BMMA] 2017, Draft Bill17 

 
1. The parties who came to a consensus to dissolve the marriage either before or after coming 

in force either before coming in force either of one who intends to marry should wait for a 
fresh period. 

2. No women can force threats and coerce through undergoing consummate and subsequent 
dissolution before remarrying with men whom she earlier remarried but dissolved. 

3. Any male person who compels a woman by coercing, threatening, or doing fraud to dissolve 
the marriage for the sake of remarryingto her earlier husband the marriage shall be 
punishable with imprisonment of 6 months or fine. 

4. Any woman who solemnizes or acts knowingly to remarry, consummate, and dissolves the 
marriage to remarry to her earlier husband the marriage shall be punishable with 
imprisonment of 3 months or fine. 

5. Any offence shall be punishable under the said act will be consideredbailable though non-
cognizable within the meaning of CPC.18 

D. The question over the Practice of Nikah- Halala 
 
1. NikahHalala is not written or sanctioned in the Quran so why do we follow it? 
2. Public morality is blemishedin Infront of constitutional morality to justify the need for 

arbitrary practice which violates human rights? 

                                                             
15 The Indian Constitution 1949 
16 Muslim Personal Law Shariat Application Act 1973 
17 The Muslim Family Law 1961 
18 The Code of Civil Procedure 1973 
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3. The landmark ruling in the case of Section 37719 and Sabarimala20 temple issue irrespective of 
faith ruled that women's dignity cannot be overruled against any procedural law. The validity 
derives from Section 2 of the Muslim Personal Law Application Act 1937 gives validity to 
NikahHalala's right to remarry but a violation of 14, 15 2121? 

 
 

V. THE MUSLIM WOMEN (PROTECTION OF 
RIGHTS ON MARRIAGE) ACT, 2019 

The new enactment which makes the act of moment’s separation through 'triple talaq' 
among Muslims a culpable offense with 3-year detainment was tested in the Supreme Court 
andthe Delhi High Court on Friday. 

The appeal in the summit court was moved by a Kerala-based Muslim association, while 
the one in the Delhi High Court was documented by a supporter - both asserting that 'The 
Muslim Women (Protection of Rights on Marriage) Act, 2019' abuses the crucial privileges of 
Muslim spouses. 'Samastha Kerala JamiathulUlema', a strict association, of Sunni Muslim 
researchers and ministers in Kerala, and the Delhi-based supporter Shahid Ali have guaranteed 
that the Act is violative of Articles 14, 15 and 21 of the Constitution,therefore, should be struck 
down. Both the petitions were documented a day after President Ram NathKovind offered 
consent to the new enactment. "The Act has presented reformatory enactment, explicit to a class 
of people dependent on strict personality”. The act is causing grave public mischief, which, if 
unchecked, may lead to polarization and disharmony in society," the plea filed in the apex court 

said. 

Assuring itself to be the biggest Muslim association in Kerala as far as the quantity of 
supporters concerns, the body has presented that the enactment is class explicit to Muslims and 
the plan behind the Act isn't the nullification of triple talaq but to punish the Muslim husbands. 
As “Section 4 forces the greatest sentence of 3 years detainment when a Muslim spouse 
articulates Triple Talaq. The offense is cognizable and non-bailable according to Section 7. 

 

                                                             
19JoharNavtej v Union of India [2018] 10 SCC 
20 2018 SCC 1690 
21 The Constitution of India 1949 
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VI. REASONING BEHIND RELATING 
CONSTITUTIONALITY OF TRIPLE TALAQ 

 

A. Are Personal Law Well Judged? 
 

1. In ShayaraBanu V Union of India,22 the court does not deal with issues concerning 
personal laws. 

2. The court by the notion of essential religious practice besides interfering with the personal 
laws attempts to design religious specific personal laws as per the idea of judges. 

In the above-mentioned case, the court set aside the practice of triple talaq which used 
by Muslim husbands to break the marital ties with a wife. The judgment received much 
appreciation from women activists calling the process towards gender equality. Although the 
main objective remains whether the process is constitutional and is protected under the ambit of 
personal law it has some serious implications issues for which reform must be brought about. 
The central government move of bringing the bill in parliament The Muslim Women [ 
Protection Of Right on Marriage] Bill 2019 is a sheer call towards Anti- Muslim approach. If 
the government is concern why did it not create a process of reconciliation giving Muslim 
activists question the very objective of the bill. 

 

B. Revisiting The Verdict 
 

In ShayaraBanu V Union 23of India case ratio decidendi came up as 3:2  
 
The majority- Justice RohintonNariman, Justice UU Lalit, Justice Kurian Joseph 
Dissenting opinion- CJI J.S.Khehar, Justice Nazeer 
 
First, Justice Nariman and Justice Lalit questioned whether Muslim Personal law 

[Sharia] Application Act 1937 could enforce triple talaq as a rule followed in court? Second, 
whether the precedent crosses the line enshrined under 13[1] of the Indian constitution. 

They said after treating the said act like all other acts and putting it before the 
constitution it is found that it is violative of Article 14. They further stated that only the essential 
parts of the said personal law enjoy protection under Article 25 of the Indian constitution. The 
concluded by saying that the act violates the public order. 

                                                             
22idib 
23idib 
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CJI Khehar and Justice Nazeer [Dissenting opinion] believed that this sinful 

practice is valid from the perspective of Sunni Muslims of Hanafi Sect since it is the practice of 
1400 years. It is an essential part of Sunni Muslims of the Hanafi sect. They believe the act will 
be violative of personal law. 

Kurian Joseph sees the question only from a legal perspective. He stated From 
ShaminAra v State of U.P,24triple talaq lacks legal sanctity. He further observed that The issue 
was that whether the judge’s plea of the previous divorce taken in written judgment even he does 
not communicate with his wife it can be treated as the pronouncement of talaq by Muslim 
husband to wife whether the same dissolve the marriage. 

. 
Justice Joseph believed that triple talaq did not possess legal backing thus practice was 

not integral to Sunni Muslims and practice is against Quranic injunction thus practice becoming 
bad in theology. 

Overall, the reasoning says the practice is unintelligible rather than oppositional. Further 
considering the approach of the bench vis-à-vis the statutory issue of the subject is regulated by 
the 1937 Act. The said act did not confer any statutory issue. The 1937 act was to away with 
customary practice and usage that crept into the Muslim Personal contrary to Sharia Act 

 
 

VII. PERSONAL LAW AND RELIGIOUS FREEDOM 
IN INDIA 

 
As far as the question of the constitutionality of a law is concerned certain requirements 

must be met by law to call it constitutional. 
 

Article 13[1] otherwise rendering the process as void. Along with this Article, 372[1] 
says all laws so enforced in the territory of India immediately before the commencement 
of the constitution shall continue in force therein altered, repealed, or amended by the 
competent legislature. 

 

A. Play Safe Approach 

 Initially the Indian court wary the domain of personal laws and adopted a safe approach 

holding that the personal laws cannot be checked on the cornerstone of fundamental rights. 

                                                             
24 (2002) 7 SCC 518 : AIR 2002 SC 3551 (1) 
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InState of Bombay V NarasuAppa Mali25 
 
The petitioner challenging the Bombay Prohibition Muslim Marriage 1946 which 

prohibit a Hindu for bigamy and allowing Muslim this is a violation of fundamental right. 
In DwarikaBai v. Nainan Mathew26, 
In this case, the petitioner challenged the concept of Section 10 of the Indian Divorce 

Act 1869 which allowed a husband to divorce if he proofs adultery only while on the other hand 
women need to prove cruelty or dissertation in addition to adultery. 

Part III does not touch upon the personal laws of the said party. In applying personal 
laws, it is important to derive from recognized and authoritative sources from Hindu personal 
laws except for law altered usage or custom. 

 

B. Activist Approach 
 

The court adopted a more activist approach that enabled us to strike down any provision 
which is violativeof the Constitution. 

In DanialLatifi v Union of India27, 
The petitioner challenged the very nature of the Muslim Women Protection of Right on 

Divorce Act 1986 under Section 125 of CPC providing maintenance to wife including divorce by 
their former husband was made inapplicable to divorced Muslim women. It was brought under 
Section 3 [1] [a] of 1986 Act a Muslim husband becomes potentially liable for greater 
maintenance than under Section 125 of the Code of Civil Procedure. 

 

XI. CONCLUSION 
 
As of now from this study, we understood what triple talaq, its practice is. There is no 

doubt that the very act not being in the Quran violates the right to an opinion, the right to 
equality, and freedom of marriage. It gives fumes of rigid male society enjoying domination over 
women who are usually subject to man. Women, due to this practice are subject to whims and 
fancies of her husband thus making the practice unconstitutional. 

 

                                                             
25 AIR 1952 Bom 84, (1951) 53 BOMLR 779, ILR 1951 Bom 775 
26 AIR 1953 Mad 792 
27 (2001) 7 SCC 740 : 2001 (45) ALR 426 (SC). 
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Further, lawmaking in a multicultural society like India ought to be difficult; there are 
many factors which we need to be taken under the considerations to make any policies. 
Therefore,  some essential changes should be made from the view of today’s society in acts 
relating to women so we women get more equal rights for example barring certain exceptions 
within personal law the legislative tendency should be on the criminalization of human conduct 
pertaining to triple talaq. As Muslim Personal Law except for the Shariat Application Act 1937, 
Dissolution of marriage Act, it remains uncodified. One of the major concerns that remain in 
reforms is to include Triple talaq as a heinous crime under section 375(2) of the Indian Penal 
Code. 

The application of law seems logical but mass awareness needs to be put because still at 
present some women are illiterate living in backward areas having no sound knowledge of 
changes law are often subjugated. The effect needs to be garnished at the basic human 
psychology where we all need to understand and stand for human rights of each other so that 
any Muslim women don’t fear facing triple talaq for sake of children, family, money or more 
importantly for sake of her. 

This body is made to reproduce and not for prostitution or fulfilling one’s satisfaction so 
let come together to make a peaceful world to live for human. 
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