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OVERVIEW OF INDEMNITY AND 
GUARANTEE AND 

DIFFERENCE BETWEEN THEM 

        Anubhav Shukla* 

ABSTRACT 

The objective of creating a contract of indemnity is to protect the interest of the involved parties against 
unanticipated laws. The contract thus can be considered as an incentive to form a contract. The contract of indemnity comes 
under the special contracts list which is exclusively discussed in chapter -8 of the Indian Contracts Act, 1872. It is studied 
with the contract of guarantee. Contract of Indemnity has much real-life relevance. It is widely used and also is a topic in the 
contracts act that is extensively debated due to its several ambiguous points. 
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I. INTRODUCTION 
 

A guarantee can be considered many things, as an assurance that something will be 
performed in that particular manner.  According to Black's dictionary, it is an assurance that will 
be duly performed. It generally falls under the cases in which a loan or employment is required. 
The contract of guarantee is covered under the umbrella of Indian Contract Act 1872 and it has 
three parties in it, in which the surety is that person who gives the guarantee and for her gave he 
is known as Principal   debtor and the person he gives the guarantee is known as the Creditor. 
The surety is the person who will be responsible for paying the debts is principal debtor fails or 
any default occurs. Thus we can say that contact of guarantee in the Indian Contract Act 1872 is 
a tool which is given to creditor as a security. 

This write up will deal with the idea to understand the basics of indemnity and guarantee 
of the contract. Section 126 of the Indian Contract Act, 1872 says that contract of guarantee is a 
contract to perform the promise or discharge the liability of a third person in case of his default. 

 

II. CHAPTER-1 
 

1. INDEMNITY 
 

Indemnify is defined as, ‘to protect someone or something against possible damage or loss 
by paying an indemnity to cover the costs’1 and indemnity as, 'formal or specialized protection 
against possible damage or loss, especially a promise of payment, or the money paid if there is 
such damage or loss'2 

The Indian contract act of 1872, a contract of indemnity is defined as, 'A contract by 
which one party promises to save the other from loss caused to him by the conduct of the 
promise himself, or by the conduct of any other person, is called a " contract of indemnity"3 

                                                             
1 Cambridge Advanced Learner’s Dictionary,  792, McIntosh Colin, 4, 2013 
2 Cambridge Advanced Learner’s Dictionary,  792, McIntosh Colin, 4, 2013 
3The Indians Contracts Act, 39, 1872. 
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This section has mainly two points of views when it comes to the scope of the word 
indemnity, English and an Indian point of view.  The English law addresses a scope to the word 
indemnity much wider and spread meaning than the definition given in the Indian Contract Act, 
1872.  It includes promises to save the promise harmless from the loss caused by accidents or 
events which do not or may not depend on the conduct of any person; in the latter case, a 
promise of indemnity may be inferred as a   fact from the nature of the transaction4 

The text of the act leaves certain facts and points undefined and in a state of ambiguity. At 
one time the English Common Law had the view that the person who gives the indemnity could 
not be called on till the person for whose protection indemnity is given, indemnified or the 
indemnity holder, had occurred actual loss. But by present equitable principles, "to indemnify 
does not merely mean to reimburse in respect of the money paid, but to save from loss in 
respect of the liability against which the indemnity has been given…if it be held that payment is 
a condition precedent to recovery, the contract may be of little value to the person to be 
indemnified, who may be unable to meet the claim in the first instance'5 

The Indian view however on this different or at least more evolved than the English view 
on the commencement and extent of the indemnifier's liability. Bombay High Court held that, if 
it's shown that an absolute liability has been incurred by the indemnity holder and if the contract 
of indemnity covers this absolute liability and the indemnity holder proves so, then the 
indemnity holder can sue the indemnifier for specific performance of the contract of indemnity 
even before he incurs the damage or loss.6 This so because of the fact the law of indemnity in 
the Contracts Act is not exhaustive.  

The high court of Calcutta7a also shares the same view. In Osman Jamal and Sons Ltd v.Gopal 
Purushottam,8 the plaintiff, the company in liquidation, were commission agents in the sale and 
purchase of certain goods for the defendant firm and was agreed to be indemnified against all 
losses that occurred in this transaction.  In this capacity, the plaintiff bought the goods under 
question from the vendor.  Later the defendants refused to pay for or to take up the delivery of 
the goods. As a result, the vendor resold the goods at a loss and he sought to recover this loss 
from the plaintiff company. Thus, the plaintiff company approached the court seeking to recover 
the amount that has to be paid to the vendor from the defendant pointing out the indemnity 
offered by the contract between the plaintiff and the defendant. It was held by the court that the 
official liquidator could recover the amount from the defendant even though they had not paid it 
to the vendor.  

                                                             
4. Dugdale v. Levering,  LR 10 CP 196, 1875 
5Liverpool Mortgage Insurance Co’s  case 2 Ch  617, 638, 1914 
6 Khetrapal v. Madhukar Pictures AIR 1956  Bom  106. 
7Khetrapal v. Madhukar Pictures AIR 1956  Bom  106 
8Osman Jamal  and Son v. Gopal Purushottam, AIR Cal  208,    1929 
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These decisions reflect the opinion of L.J. Buckley, “Indemnity is not necessarily given 
by repayment after payment. Indemnity requires that the party to be indemnified shall never be 
called upon to pay….”9 

The Indian Contract Act, 1872 awards certain rights to the indemnity holder when sued. 
This is provided for in section 125 of the Act- 

"The promise in a contract of indemnity, acting within the scope of his authority, is 
entitled to recover from the promise- 

1. All damages which he may be compelled to pay in any suit  in respect of any matter  to 
which the promise to indemnify applies; 

2. all costs which he may be compelled to pay in any such suit if, in bringing or defending 
it, he did not contravene the orders of the promisor, and acted as it would have been prudent for 
him to act in the absence of any contract of indemnity, or if the promisor authorized him to 
bring or defend the suit; 

3. all sums which he may have paid under the terms of any contract of any such suit, if 
the compromise was not contrary to the orders   of the promisor, and was one which would 
have been   prudent for the promise to make in the absence of any contract of indemnity, or if 
the promisor authorized him to compromise the suit.”10 

"Acting within the scope of his authority" is a very essential clause to be kept in mind 
while putting this class to an application, as all the rights that are provided for the indemnity 
holder in this section directly revolves around this. This further gravely emphasized by the 
subsections of this section. 

Subsection- 

 One requires that the damages the person has to pay must be related to the promise that 

is the basis for the relationship between the indemnifier and the indemnity holder. 

  Two and three require that the indemnity holder must have been either authorized or 

not going against the orders of the indemnifier or acting as a prudent man would in the 

absence of such orders while bringing, defending or compromising such a suit.  

Unless and until these essentials are fulfilled the indemnity holder cannot be said to be 
entitled to recover the aforementioned all damages, costs and sums which he had had to pay 
in such a suit from the indemnifier. 

The Indian Contracts Act does not provide the rights of the promisor. This does not 
mean that he/ she does not have any. He does have rights and it is analogous to the rights of 
surety declared in Section 141 of the Indian Contracts Act.11 

                                                             
92 KB 705 at 715, 1911 
10The Indians Contracts Act, 39-40, 1872 
11 Maharana Shri  Jasvatsingji Fatesingji v.  The Secretary of State of India, 14 Bom  299,  303, 1889 
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III. CHAPTER-2 
 
 

2. CONTRACT OF GUARANTEE: 
 

The contract of guarantee under the Indian Contract Act, 1872 Section 126 clearly 

states that"it is a contract to perform the promise or discharge the liability of a third person if 

there is a default". 

For Example- A and B enters a shop and A says to X to give what B asks and if B will 

not be able to pay then I will pay on behalf of B. It is a contract of guarantee. 

This contract can be both oral as well as written. It is also a tripartite contract which 

means it has three parties making a contract with each other. These three parties are- 

1. Principal Debtor- This is the person who borrows the sum of money from a creditor 

and if he is unable to pay then the liability of surety arises. 

2. Creditor- He is the one who lends his money or valuable to the principal debtor and 

stands in a position to get it back he is the person to whom the guarantee is given. 

3. Surety- He is the person who acts as a guarantor for principle debtor and in case of 

any default or principal debtor was unable to pay then he will be liable to pay to 

Creditor. 

ILLUSTRATION- 

A advances a loan to B OF INR 5000. C who is the friend of B promises A if 

B fails to pay it back I will pay you back. In this following case, A is creditor, B is 

Principal Debtor and C is Surety. Thus this is a perfect example of a guarantee. 

 



  
   

LA  

SENATUS SCRIPTORS 
LAW JOURNAL 
VOLUME 1: ISSUE 2   

June-July, 2020 
 
 

 
 

www.lasenatusscriptors.com  

3. TYPES OF GUARANTEE: 
 

Within the contract of guarantee, they are two types of Guarantee they are two 

types guarantee- 

(1) Specific Guarantee- As the name suggests it implies to the single debt or single 

transaction. It came to end as the debt is paid or discharged. 

(2) Continuing Guarantee-This type of guarantee refers to a series of transaction over 

a period of time. 

ILLUSTRATION – A gives guaranteed to B a shopkeeper, to amount of 

3000 for any things he supplies to C as C required. C supplies things of value 

1000 and B pays next time he supplies him a thing of value 2000 but he fails to do 

so. Thus A will be liable for this as he had given him the continuing guarantee. 

The special thing about this contract is that does not limit to one 

transaction it can be up to any number of transaction and can make surety liable if 

principal debtor fails to repay. 

 

 

Some of the main features of contract of guarantee are- 

(1)  Principal debt – As we know it is a tripartite contract which involves three parties 

to form a contract. An independent debt is necessary which principal debtor 

borrowed from Creditor. There will be no contract of guarantee and no surety 

without any debt.  

(2) Consideration – One of the most important features of the contract of guarantee is 

a consideration, it is for the benefit of the principal debt and it can be in any form. 

Section 127 of Indian Contract Act, 1872 states "that anything is done or any 
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promise made for the benefit of the principal debtor may be the sufficient 

consideration for the surety for giving the guarantee". 

(3) Concealment- There should be nothing to be done without the knowledge of the 

surety if the principal debtor makes some changes in contract without telling the 

surety then there will be no liability of surety. 

 Section 142 state this feature very clearly that any guarantee which 

obtained under misrepresentation will be invalid.  

 Section 143 of Indian Contract Act, 1872 states that if any guarantee 

obtained by the creditor by the means of the concealment or by keeping 

silence then it will be invalid. 

(4) Writing not necessary – According to section 126 of the Indian Contract Act, it 

specifies that contract of Guarantee is can be in both the forms oral or written. 

5. SURETY’S LIABILITY: 
 

(1) Co-extensive- One of the principles governing surety's liability is that its liability is co-

extensive as that of the principal debtor which can understand the liability of both go 

hand in hand. As soon as surety comes in the frame he will be on the same position as 

that of the principal debtor and if any fault on the side of the debtor surety will have to 

pay the amount. Section 128 of the Indian contract act specifies that liability of the surety 

is co-extensive. 

(2) Condition Precedent- Section 144 of the Indian contract act 1872, states that when a 

person gives a guarantee on a contract that he cannot act until a third person joined them 

as a co-surety. Meaning thereby if there is a condition precedent he will not be liable until 

the condition is fulfilled. 
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(3) The creditor can go to the surety without exhausting all the remedies of the debtor. Suit 

against the surety without doing it on the debtor is also maintainable. The surety can 

restrict his liability in the contract, he can do it by fixing the sum of amount, in such case, 

he will be liable for only that amount which was fixed by him, not to the whole. 

6. DISCHARGE OF SURETY'S LIABILITY: 
 

(1) Revocation of continuing guarantee- Section 130 of the Indian contract act 

states that surety can revoke his guarantee. He can do it by notifying the creditor but this 

applies only to the future transactions. 

However, the surety may be liable to the transaction on which he has entered earlier. 

(2) By the death of surety-  Section 131- If a surety dies while being a surety in any 

transaction then he will be terminated unless he if they have been a part of the 

transaction already taken place then their legal heirs will be liable. 

(3) By any variance- The contract of guarantee is taken place only with good faith. If by 

any means creditor makes any change with the principal debtor without informing the 

surety as stated by Section 133 of the Indian Contract Act, 1872. 

(4) Discharge of surety by the release of the principal debtor-  If there is any contract 

between the principal debtor and the creditor which agree that he will not sue the 

debtor. This will result in the surety to free from liability. 

This contains three modes- 

  Composition 

 To give time and 

 Not to sue a debtor 
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Composition- If both creditor and principal debtor composition and without informing 

the surety, the surety will be discharged. Simply this results in the variance of contract thus 

surety will be discharged. 

Promise to give time- According to the agreement when there is a fixed time. It is the 

violation of creditor's duties if he gives time to the debtor which is against the rights of 

Surety. Although giving him time is against the true spirit of contract/. 

(5) By impairing surety right- Creditors should not do anything which would affect 

the right of surety. According to section 139, the creditor should not be acting in a 

way which should be inconsistent with that of surety right. 

IV. CHAPTER-3 
 

7. DIFFERENCES BETWEEN GUARANTEE AND 
INDEMNITY: 

 

 

                  GUARANTEE                       INDEMNITY 

Contract of guarantee involves 

three  

Parties; the surety, the debtor, the 

creditor. 

Contract of Indemnity only 

involves two  

parties; indemnifier and  

the indemnity holder/ 

indemnifier 

Three contracts are made;  

1. between creditor and debtor 

2.between creditor and surety 

3.between debtor and surety 

through  

which the principal debtor  asks 

the surety to  

Only one contract formed 

between the 

 indemnity holder and the 

indemnifier 
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act so12 

It is formed as a security of the 

creditor for the  

performance and/or for the 

liability or for 

the  

loss that may be incurred. 

It is just reimbursement for the 

loss 

It is a consequential contract that 

happens after 

The original contract t is entered 

into.  

Guarantor's liability is only 

secondary  

and thus principle debtor and 

guarantor is not 

liable.13 

Contract of indemnity is an 

original and direct contract. It forms a 

primary liability for the indemnifier 

that arises even though the promise has 

no real enforceable rights under the 

principal contract.14 

 Contract of guarantee cannot 

exist without the principal debtor, a third 

person, and the obligation and liability of 

the surety are completely dependent on 

this third person's default.  

A promise that is to be 

independently and primarily liable 

does not constitute a guarantee but it 

can be an indemnity.15 

 In the contract of guarantee, the 

debtor is primarily liable and the surety 

assumes a secondary liability to answer 

the debtor's liability.  

The indemnifier assumes a 

primary liability in a contract for 

indemnity. 

There is an existing debt or duty in a 

contract for guarantee and the performance of this 

duty is guaranteed by the surety. 

The only contingency that the 

indemnifier takes to indemnify is the 

possibility or risk of any loss happening.16 

 

                                                             
12 Ramachandra v Shapurji, 42 Bom LR 550, 1940 
13 Eldridge and Morris v Taylor,   2 KB  416,1931 
14 Yeoman Credit Ltd v. Woodcock, 1 WLR 455, 1961 
15 Guild and Co v Conrad, 2 qb 885:63 LJQB 721, 1894   
16Guild and Co v Conrad, 2 qb 885:63 LJQB 721, 1894 
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