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ABSTRACT 

 
In India, neither the legislature nor the judiciary organ of the state has issued structured sentencing guidelines. 

Several governmental committees have pointed to the requisite to adopt such guidelines to minimize confusion while awarding 
sentences. The expression sentence in law denotes the punishment that is undoubtedly ordained (or could be ordained) by a 
trial court in a criminal procedure. A sentence constitutes the final definite act of a judge-ruled decision as well as the 
symbolic principal act connected to their task. The sentence may usually call for a decree of a capital sentence, imprisonment, 
a fine, and/or alternate punishments against an accused convicted of a crime.  

The Code of Criminal procedure, of 1973 (hereinafter referred to as ‘CrPC’) vests wide discretionary powers with 
the judges once the conviction takes place. The provisions relating to sentencing are contained in the following sections, namely-
S.235, S.248, S.325, S.360, and S.361. The judges back their judgments by sound legal reasoning; however such 
reasoning is not able to meet the needs of the criminal justice delivery system and is leading to an incoherent legal system. 
Sentencing guidelines which reduce this wide gap has become a necessity for India. 
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I. INTRODUCTION 
 

The expression sentence in law denotes punishment which is unquestionably ordered 

(or could be ordered) in criminal proceedings by a court of trial1. A sentence is both the final 
definite act of a judge-ruled process and the symbolic principal act linked to their task.  

The sentence can generally call for a decree of a capital sentence, imprisonment, a 
fine and/or alternative punishment against an accused convicted of an offence under the IPC, 

1860. 

                                                                    
1 United States v. Valencia-Mendoza 2003 WI 59. 
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Those imprisoned for multiple crimes usually serve a – 

 Concurrent sentence (in which the stretch of imprisonment equals the length of the 

longest sentence where the sentences are completely served together simultaneously),  

 Consecutive sentence (in which the prison period is equal to the total of all terms 

completed sequentially, or one after another). 

 Additional sentences comprise intermediate, which authorizes an inmate to be released 

for about 8 hours per day for work; determinate, which is defined by various days, months, 
or years; and indeterminate or bifurcated, which commands the least possible period to be 

served in an institutional setting such as a prison followed by "street time" (i.e., a period of 
parole, release under supervision or probation) till the complete sentence is concluded. If a 

sentence is reduced to a less jarring punishment, then the sentence is termed to have been 
"mitigated" or "commuted".2  

Rarely (depending on circumstances), murder charges are "mitigated" and lessened 
to manslaughter charges. However, a convicted person may be punished in certain legal systems 

beyond the terms of his/her sentence (e.g., social stigma, loss of governmental relief, or 
collectively, the collateral repercussions of criminal charges). 

 
Statutes usually specify the highest penalties that may be levied on such offences, and 

statutory laws also require minimum and maximum terms of imprisonment to be placed on 
an offender, which is therefore left at the trial court's discretion. 

 

II. PROCESS OF SENTENCING 
 

Usually, the sentence is pronounced after a procedure in which the deciding authority is 

put in a position to evaluate whether the questioned act/omission complies with the legal system 
or not, and ultimately which part of the act/omission might be related with what laws. The 

processes accompanying the sentence can differ according to the respective frameworks and the 
sentence awarded is open to be challenged (by all parties) to a certain degree of appeal. 

The sentence conveyed by the appellate court of the highest admitted degree quickly 

turns into the complete sentence, just as the sentence is given in minor degrees that aren't 

                                                                    
2  “Sentencing”, Legal Information Institute (LII), Cornell law school, U.S. 2019-02-01. 

https://en.wikipedia.org/wiki/Murder
https://en.wikipedia.org/wiki/Manslaughter
https://en.wikipedia.org/wiki/Social_stigma
https://en.wikipedia.org/wiki/Collateral_consequences_of_criminal_charges
https://en.wikipedia.org/wiki/Legal_Information_Institute
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challenged by the convicted (or is not resisted within a given time). The sentence usually has to 

be furnished in the public domain (publication), and in most systems, it has to be accompanied 
by the reasons for its content (reasoned decisions/ speaking orders) in conformity with the 
Principles of Natural Justice.  

A sentence can be abrogated in certain given situations, which numerous legitimate 

frameworks normally pre-decide. The most regular case is identified with inconsistencies found 
ex-post in the procedure. The most pertinent inconsistency usually occurs in penal situations 
wherein a relevant proof is brought to light after the award of the definitive sentence. 

In many frameworks, the definite sentence is exceptional, in the exact sense that nobody 
can be judged more than once for a similar activity, (the rule of Double Jeopardy) apart, 
clearly, from appeal resistance. 

 

III. PHILOSOPHIES/THEORIES OF PUNISHMENT / 
SENTENCES: 

The sentence imposed depends on the court's philosophical principle and what the legal 

system considers to be the object of punishment. The sentencing purposes are:  

 

A. Retribution  
 

The punishment is inflicted on the reasoning that if proportionate, punishment can very 

well be accepted as a reply that satisfies the aggrieved party, its intimates, and society. The 
predominance of retributive equity in antiquated Jewish and Islamic culture is confirmed by its 

incorporation in the Law of Moses3 which incorporates the disciplines of "life for life, foot for 
foot, hand for hand, an eye for an eye, and a tooth for a tooth.” 

 

B. Deterrence 
 

Deterrence is the utilization of punishment in a manner which is considered as a way to 
check individuals from offending or to diminish the likelihood and level of offending.  

                                                                    
3 Exodus 21:23-21:27. 

https://en.wikipedia.org/wiki/Retributive_justice
https://en.wikipedia.org/wiki/Eye_for_an_eye
https://en.wikipedia.org/wiki/Deterrence_(legal)
http://bible.oremus.org/?passage=Exodus+21:23%E2%80%9321:27&version=nrsv
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To the individual - the individual is stopped through fear of further punishment.  

To the general public - potential wrongdoers are advised as to the likely consequences of 
the punishment. 

 
 

 

C. Denunciation  
 

It is the disapproval of a demonstration by the general public that is communicated by 
the award of a sentence. That is one of the sentencing points and a possible reason for enforcing 

a punishment that demonstrates the blameworthiness of the crime. 
 

D. Incapacitation 
 

It is the result of a sentence in preventing (rather than merely deterring) future offenses. 

Long Imprisonment debilitates offenders by physically uprooting them from the community 
against which they have offended or have the potential to offend. 

E. Rehabilitation 
 

It is the reconciliation of a convicted individual into society. The main goal of modern 
penal principles is to the counter ongoing offences, otherwise called criminal recidivism.  

Options in contrast to imprisonment likewise exist, for example, community service, 
probation orders, and others involving direction and aftercare towards the protector. 

 

F. Restorative Justice  
 

It is a strategy to justice which involves a meeting between the aggrieved party and the 
offender, with agents of the larger community. The objective of the meeting is to exchange their 

experiences regarding the incident, to talk about who was harmed and in what manner, and to 
concur on what the wrongdoer can do to restore the misfortune from the offence. This usually 

involves the release of cash from the offender to the aggrieved party, apologies and other 
rectifications, and different activities to repay those aggrieved and to thwart the wrongdoer from 

causing future damage. 
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IV. SENTENCE POLICY 
 

The following statements by the three prominent Indian judges illustrate India's current 

condition of sentencing policy. 
 

“Every saint has a past, every sinner has a future.” Krishna Iyer J.  
 

“Theory of reformation through punishment is grounded on the sublime philosophy that 
every   individual is born good, it is the circumstances that transform him into a criminal.” 

KT Thomas J. 
 

“Reformative theory is certainly important but too much stress to my mind cannot be 
laid down in a way that basic tenets of punishment altogether vanish.” D P Wadhwa J. 

Having presented a case for the requirement of having a sentencing rule and 
policy, it is currently essential to research its contents. Various guidelines and legal opinions 

have been given on what should constitute and would constitute a program of sentencing. 
The 35th Law Commission carries out an exhaustive inquiry into Capital Punishment  

and explores multiple viewpoints dealing with imprisonment focusing all the more on capital 
punishment. The analysis in the report on the codification of the elements that guide the judge's 

circumcision in awarding the death penalty may be applied to the general discussion on 
Certainty and Predictability vs. Judicial Discretion4.  

 
The Indian Penal Code provides us with a comprehensive grouping and degree of 

punishment for the way India is concerned. Various judicial decisions on sentencing have further 
cut this down. However, these court rulings suffer the ill effects of the impediments that 

accompany: 
 

a. Facts particular 
 

                                                                    
4 Law commission of India (Report No. 35). 
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While these laws are laid down as Obiter Dicta, the resulting decisions misrepresent the 

application of those laws. Now, as previously explained, the agreed Guideline emulated by the 
courts is about capital punishment. The usage of this test by virtue of the A. Devendran case5 

explains this point. This was an occurrence of the triple manslaughter. However, the Court held 
that in recompensing capital punishment, the trial court was not defended as the accused had no 

planned arrangement to execute any individual, and as the main item was to submit a burglary. 
This case can be compared, and previously discussed by the Gentela Vijayavardhan Rao case6. 

In both cases, the purpose is to loot the victimized individual. It was therefore used as an 
exasperating element for one case, and the other is used as a mitigating element. This shows how 
the same test has been conflictingly connected. 

B. Not took after by lower courts  
 

The ground reality is that the lower courts are not bound by such laws. Reference points  

are generally disregarded or separated from the current situation of actuality to provide the judge 
his space to rule on the case. 

C. More of a legislative job  
 

More fundamentally, it is the activity of the legislature to make rules and of the lawful to 

translate and maintain it. It would unsatisfying or correct to expect and allow the judges to case 
the rules without any other individual's input. 

The last reason why the norms ought not to outline the standards is that they fall by and 
by to the discretion of the judge surrounding them. That would literally be a marginal extension 

of one judge's conviction over all the others. 
 

Factors, which focus culpability, are: 

1. Determinism 

Where outside figures determine things such as self-preservation and coercion. Be that as 
it may, by far most have enough adaptability to center their activities so that at all times this 

won't be great. 
 

                                                                    
5 A. Devendran v. State of Tamil Nadu, AIR 1998 SC 2821. 
6 Gentela Vijayavardhan Rao v. State of Andhra Pradesh AIR 1994 SC 222. 
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2. Social and Familial foundation   

Low family salary, large family, parental culpability, low knowledge and poor parental 
behaviour. 

  

3. Occupation, training and monetary arrangement have a real effect on people  

They bring consequences, such as poverty and marginalization, causing offenders to 
advance in society. The chief criticism of this system is that it includes the judge's broad tact in 

deciding the culpability by and through. This maturing once prompts conviction as opposed to 
the discretion. 

 

V. The code of Criminal Procedure, 1973 
 

The Code vests broad discretionary powers with the judges once the conviction is 
determined. The Code deals with sentencing principally in S.235, S.248, S.325, S.360, and 

S.361.  
S.235 forms part of “Chapter 18” dealing with a “proceeding in the Sessions Court.” 

It empowers the judge to render a judgment of acquittal or conviction, and in case conviction 
comes, clause 2 of the provision lays down the procedure to be adhered to in case of sentencing 

a person convicted of a offence under IPC, 1860.  
 

The section bestows a quasi- trial procedure to make sure that the convict is afforded 
reasonable opportunity to present his side of the story and give an opinion on the sentence to be 

awarded to him. The reasons mentioned by the convict may not be pertaining to the crime or be 
legally sound. It is just for the judge to obtain an idea of the social and personal details of the 

convict and to see if none of these will affect the sentence.  Facts such as the convict being the 
sole bread earner for his family might aid in reducing the duration of punishment and the 

severity of conditions in which he might work. This provision simply states that every individual 
shall be afforded a reasonable opportunity to talk about the kind of punishment to be awarded 

to him.  
 

The above provision does not cease at permitting the offender to present his case but 
also permits the defense counsel to bring to the knowledge of the judges all possible factors 

which might help mitigate the sentence and if these factors are contested then the prosecution 
and defense counsels must prove their argument. This ordeal must not be looked on as a 
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formality but as a serious effort in rendering justice to the persons involved. A sentence not in 

compliance with S.235 (2) might be struck down as violative of the Principle of Audi Alteram 
Partem. However, this procedure is not required in matters where the sentencing is concluded 

according to S.360.  
S.248 comes under “Chapter 19” of the Code talking about the “Warrants Case.” The 

provisions contained in this section are quite similar to the provisions laid down under S.235. 
However, this section checks that there is no prejudice against the accused.  

 
For this purpose, it dispenses in clause 3 that in the case where the convict refutes 

previous conviction then the judge can basis on the evidence provided determine if there was 
any previous conviction. The judge at any point cannot surpass his powers as provided under the 

code in the name of discretion. In matters where the magistrate perceives that the crime 
committed is of greater magnitude and must be punished in parlance with its seriousness and if it 

falls outside the scope of his jurisdiction to award the punishment then he may forward the case 
to the Chief Judicial Magistrate with the relevant documents along with his rationale..7 

  
The main segment of judicial discretion finds its place in S.360 which provides for “the 

release of the convict on probation.”  
 

The aim of the section is to attempt and reform those criminals in matters where there is 
no serious menace to society. This is implied by the limited scope of the section. The section 

applies only when the following conditions are met:  
- A woman convicted of an offence attracting punishment that is not death penalty or 

life imprisonment.  
- A person below 21 years of age convicted for an offence the punishment of which is 

not death or life imprisonment.  
- A male above 21 years convicted of an offence the punishment of which may  be fine or 

imprisonment of not above 7 years. 
In the aforesaid cases when there are no antecedents of previous conviction the court 

can after having due regard to other relevant factors such as age, circumstances while 
committing the crime, character, mental condition, etc. use its prudence and release the convict 

on his signing a bond with or without sureties. 
If a magistrate of the second class who is not authorized by the High Court determines 

that the person tried deserves the invocation of this provision, then he may write his reasons for 
the same and pass on the case to the magistrate of I class. 

                                                                    
7 The Code of Criminal Procedure, Act No. 2 OF 1974 (s. 325). 
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In order to facilitate the judge with the complete knowledge of facts, the provision vests 

all rights with the judge to have an inquiry into the details of the case. Also, if the offence 
committed is of such a nature that the punishment for the offence cannot be more than 2 years 

of imprisonment or a simple fine then, having regard to the various factors associated with the 
convict, the court may release him without a sentence at all. The court can re-arrest the convict if 

he fails to comply with all the rules provided at the time of his release.  
For release under these sections, it is essential that either the offender or the surety reside 

or attend regular occupation within the jurisdiction of the court. CrPC through S.361 makes the 
application of S.360 compulsory wherever feasible and in matters where there is non-compliance 

with the provisions, to specify clear grounds for the same. Whenever the punishment awarded is 
below the minimum prescribed under the relevant provisions then in such a situation the judge 

shall give his special rationale for doing so. The omission or lacuna to record the special grounds 
shall be deemed as an inconsistency and may result in setting aside the sentence passed on the 

ground of failure to meet the ends of justice. 
 

VI. THE CODE IN PRACTICE 
 
In India, neither the legislature nor the judiciary has proclaimed 

structured sentencing parameters or guidelines. Several governmental committees have   
pointed   to   the   requisite   to   adopt   such   guidelines in   order   to minimize   uncertainty   

in delivering sentences. The higher courts, acknowledging the absence of such guidelines, have 
provided judicial guidance in the form of principles and factors that courts must take 

into deliberation while employing discretion in sentencing. 
In March 2003, the Committee on Reforms of Criminal Justice System, the 

Malimath Committee, a body constituted by the Ministry of Home Affairs, issued a report that 
underlined the exigency to initiate sentencing guidelines in order to prune the 

uncertainty in awarding sentences, stating, 
 

“The Indian Penal Code prescribes offences and punishments for the same. For   many   offences only the 
maximum punishment   is prescribed and for some offences the minimum is prescribed.   The Judge   has   wide 

discretion in awarding the sentence within the statutory limits. There is now no guidance to the Judge in regard to 
select the most appropriate sentence given the circumstances of the case.   
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Therefore, each Judge exercises discretion accordingly to his own judgment.  There is, 

therefore, no uniformity.  Some Judges arelenient and some Judges are harsh.  Exercise of unguided discretion is 
not good even if it is the Judge that exercises the discretion.  In some countries guidelines pertaining to sentencing 

options are given in their penal code. There is a need for a law in our country which minimizes the uncer tainty in 
matters of awarding sentence. Several factors are taken into consideration while prescribing alternative sentences. 

This involves a thorough examination of the available alternatives of sentences by the “expert statutory body.” 
However, in expounding India’s sentencing procedure the Apex Court has observed  that 

“the impossibility of laying down standards is at the very core of the Criminal law as 
administered in India, which invests the Judges with very wide discretionary powers in the matter 

of fixing the degree of punishment.”  
The Committee recommended further that, in order to bring “predictability in   the   

matter   of   sentencing,” a   statutory   committee   should   be established   “to   lay   guidelines   
on   sentencing under the aegis of a former Judge of Supreme Court or a former Chief Justice  of 

a High Court having expertise in matters related with criminal law with other members from the 
prosecution, legal profession, police, social scientist and women representative forming an 

integral part of the committee.” 
In 2008, the Committee on Draft National Policy on Criminal Justice, the Madhava 

Menon Committee, reasserted the need for statutory sentencing guidelines.  
 

In 2008, the Apex Court, in the Prem Sagar case,8 also heeded the absence of 
judiciary-driven guidelines in India’s criminal justice system, expressing, “in our judicial system, 

we have not been able to develop legal principles as regards sentencing.  The superior courts, 
except for making observations with regard to the purpose and object for which punishment is 

imposed upon an offender, had not issued any guidelines.” The Court pointed out that the 
higher courts have come across a large number of matters that “show anomalies as regards the 

policy of sentencing,” adding, “whereas the quantum of punishment for the commission of a 
similar type of offence varies from minimum to maximum, even where the same sentence is 

imposed, the principles applied are found to be different.  Similar discrepancies have been 
noticed in regard to the imposition of fine[s].”  

 
In an excerpt from a news report of October 2010, the Law Minister is quoted saying 

that “the government is looking into establishing a uniform sentencing policy in line with the 

                                                                    
8 State of Punjab v. Prem Sagar & Ors (2008) 7 S.C.C. 550. 
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United States and the United Kingdom in order to ensure that judges do not issue 

varied sentences.”9 
 

In 2013, the Apex Court, in the case of Soman10, also scrutinized the want of a 
structured set of guidelines:  

“Giving due punishment to the offender is at the heart of the criminal justice delivery, but in our nation, 
it is the weakest link of the administration of criminal justice.  There are no legislative or judicially  evolved 

guidelines to aid the trial court in framing the precise punishment to the accused facing trial before it after he is 
found guilty of the charges.”  

Having deciphered the procedure in the CrPC, its competency can be made out just by 
seeing its application practically speaking. The discretion accommodated under the current 

procedure is steered by ambiguous terms, for example, 'circumstances of the crime' and 'mental 
state and age'. Pleasingly these can be dead set however when will they have an influence on the 

sentence is the inquiry left unresolved by the legislature. 
 

Subsequently, if one judge determines a specific state of affairs as mitigating this would 
not (aside from a pitiful precedential worth) keep an alternate judge from disregarding that angle 

as immaterial (Suresh Chandra Bahri v. State of Bihar)11.This absence of consistency has 
implored a couple of judges to exploit their discretionary powers on the premise of their 

individual prejudices and biases. 
 

Aside from the personal biases and prejudices the thought of what composes justice 
and what is the reason for penance differs from individual to individual. For example, on 

account of the Gentela Vijayavardhan case12, the litigant had with the thought process to rob, 
burnt a bus loaded with passengers, brought about the demise of 23 passengers. The sentence 

imparted by the judges of the lower court was capital punishment for convict A and 10 years of 
rigorous imprisonment for convict B. The respective punishments were contested by the 

convict. The apex court cited from the judgment of the Dhananjoy Chatterjee case13 to 
reinforce its view to endorse the judgment:  

 

                                                                    
9Zee News, “Govt. for a Uniform Sentencing Policy by Courts” (Oct. 7, 2010) 

http://zeenews.india.com/news/nation/ govt-for-a-uniform-sentencing-policy-by-courts_660232.html. 
10 Soman v. State of Kerala (2013) 11 S.C.C. 382. 
11 Suresh Chandra Bahri v. State of Bihar AIR 1994 SC 2420. 
12 Gentela Vijayavardhan Rao v. State of Andhra Pradesh AIR 1996 SC 2791. 
13 Dhananjoy Chatterjee v. State of West Bengal 1994 2 SCC 220. 

http://zeenews.india.com/news/nation/govt-for-a-uniform-sentencing-policy-by-courts_660232.html
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“Imposition of appropriate punishment is the manner in which the courts respond to the society's cry for 

justice against the criminals. Justice demands that Courts should impose punishment befitting the crime so that the 
courts reflect public abhorrence of the crime.”  

 
This judgment displays the standards of deterrence and retribution while awarding 

punishment. In any case, this can't be classified as wrong or as ideal for this is a consequence of 
the conviction of the judges. 

 
Also, on account of the Gurdev Singh case,14the court asserted capital punishment 

imposed on the appellant remembering the infuriating circumstances.  
Despite the fact that on the substance of it this may be only brutal retribution for the 

crime committed by the convicts, on a deeper examination one can admit from the judgment 
that the demonstration was absolutely indefensible (unforgivable) for the judges. This can't be 

expressed to be the failure of the judges to feel sympathy. This is simply an expression of their 
values. 

 
Again, in the Mohd. Chaman Case,15the courts have astonishingly diminished the 

sentence of capital punishment to thorough detainment of life because of the conviction that the 
accused is not a threat to the society and thus he shall not be deprived of his life. The accused in 

this case had brutally raped and murdered a one and a half-year-old kid. The lower courts have 
seen the circumstance as the rarest of the rarest cases imposed capital punishment.16 The 

apex Court switched this, as it was not assured that the demonstration was sufficiently meriting 
the death penalty. 

 
It is not maintained that in the above situations and numerous other comparable ones 

the judges are unreasonable or unjust. The focal point set for the appreciation is varieties in the 
thought of justice and this radically sways the societal interest of what the judiciary must do in a 

specific state of affairs. 
There have been jurists like Krishna Iyer who have taken rehabilitation or 

reformation and reclamation to be an alternate level of comprehension. In the renowned 
instance of Mohammad Giasuddin17 he elucidated punishment as follows: 

 

                                                                    
14 Gurdev Singh v. State of Punjab AIR 2003 SC 4187. 
15 Mohd Chaman v. State 2001 CriLJ. 725.  
16 Bachan Singh v. State of Punjab AIR 1980 SC 898,  Machhi Singh v. State of Punjab  (1983) 3 SCC 470. 
17 Mohammad Giasuddin v. State of Andhra Pradesh AIR 1977 SC 1926. 
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“Dynamic criminologists over the world will concur that the Gandhian determination of offender as  

patients and his origination of prisons as healing facilities - mental and moral - is the way to the pathology of 
delinquency and the remedial part of the punishment.” 

 
 

 

VII. COMPENSATION TO VICTIMS OF CRIME      
 

The hapless victims of crime are utterly overlooked in misled sympathy for the criminal. 

Criminal law, which reflects the social ambitions and norms of the society, is designed to punish 
as well as to refine the criminals, but it hardly catches any sight of the by -product of crime or 

delinquency _i.e. its victims. In fact, it is a flaw of our criminal jurisprudence that the victims of 
crime don’t attract due heed. The Code of Criminal Procedure, 1973, sec.357, 357A and the 

Probation of Offenders Act, 1958, sec.5; empowers the courts to provide compensation or 
reparation to the disgruntled victims of crime.   

The 2008 amendments introduced Section 357A under which the Court is entitled to 
usher the State to pay compensation to the victims in such a situation wherein “the 

compensation awarded under Section 357 is not adequate for such rehabilitation, or where the 
case results in acquittal or discharge of the accused/offender and the victim needs to be 

rehabilitated.” Under this section, even if the accused does not face the trial, the victim 
necessarily needs to be reintegrated into society. The victim may seek the State or District Legal 

Services Authority to award him/her compensation.   
Besides the above enactments, the Juvenile Justice (Care and Protection of Children) Act, 

of 2000 provides for the liberation of children who have committed offences on the observation 
of good conduct. These juveniles are placed under the care and protection of any parent, 

guardian or other fit persons, on such parent, guardian or other fit person entering into a bond, 
with or without surety, or any fit institution as the Board may require, for the good behaviour 

and well-being of the juvenile for any period not more than three years.  
The aim of the criminal justice system is to reform and rectify the offender, and to 

ensure the protection of society, and the security of its citizens by taking steps appropriate 
against the offender. It is thus, a corrective measure. This purpose is not fulfilled by 

incarceration and retribution; other alternative actions such as parole, admonition with fine , and 
probation achieve the purpose equally well.  
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In the Sarwan Singh case,18 it was stated by the court that in granting compensation the 

court should not just appraise what compensation ought to be awarded to the heirs of the 
deceased and then impose a fine which is higher than the compensation. The court observed 

that the amount of fine should be ascertained on the basis of various factors encompassing the 
nature of the crime, the number of injuries, and the paying potential of the offender. 

In the Ram Pal case,19 the Apex Court concluded that “On appeal, the view taken by 
the trial Court was reversed. It was held that even if the vehicle was going at slow speed 

and uphill, the vehicle could have been stopped and its striking to the girl could have been 
prevented.  

Undoubtedly, the death was because of the vehicle hitting the girl which in the 
circumstances was a clear result of rash and negligent act of driving. Accordingly, the Appellate 

Court convicted the respondent under Section 279 and 304A, IPC and awarded sentence of 
imprisonment for six months and fine of Rs.1000, in default further imprisonment of one month 

under Section 304A IPC and concurrent imprisonment for three months and fine of Rs.500, in 
default further imprisonment of fifteen days under Section 279 IPC.”  

 
In our perspective, the sentence of a mere fine of Rs.40, 000/ imposed by the High 

Court is inadequate and disproportionate to the offence. We have been enlightened 
that a sum of Rs.3, 60,000 has been awarded as 

compensation by the insurance company to the heirs of the deceased.  
 

            We are also of the view that where the accused is unable to pay the adequate amount of 
compensation or reparation to the victim or his heir, the Court ought to have ordered 

compensation under Section 357A against the State from the funds at disposal under the Victim 
Compensation Scheme formulated under the said section.  

 
 

VIII. THE FACTORS AFFECTING SENTENCING 
 

 
The onus for proper punishment is the way in which the judiciary reacts to the sob for 

justice against the criminals from the general public. Justice remarks that courts should grant 

                                                                    
18 Sarwan Singh v. State of Punjab (1978) 4 SCC III 
19 State of Himachal Pradesh v.  Ram Pal (2015) 42 SCD 438 
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punishment befitting the wrongdoing so the courts ponder upon the public loathing of the 

wrongdoing. 
The courts must not just consider the privileges of the criminal yet, in addition, 

the dignity of the victims of the wrongdoing and of the general population, when 
contemplating the award of due punishment.  

Hence, absurd compassion to force inadequate sentence would accomplish more 
mischief to the justice framework to sabotage the public trust in the adequacy of law and society. 

It is, thus, the responsibility of each Court to grant legitimate sentence having respect to the type 
and mode in which the wrongdoing was performed or conducted, and so forth.  

The reform on the topic of sentencing policy may also be interpreted in such a manner 
that punishment should always be proportionate/ commensurate to the sever ity of the offence. 

Religious background, caste, economic or social status or class of the accused or the victim is not 
the relevant factors for determining the duration and severity of punishment. The judge needs to 

choose the punishment subsequent to thinking about all the aggravating and mitigating factors 
and the circumstances under which the offence has been committed. 

 
 

 

A. AGGRAVATING FACTORS  
 

1. The offences identifying with the commission of grievous wrongdoings like homicide, 
rape, dacoity, robbery, and so on by the accused with an earlier record for a conviction for 

offences carried out by the individual having a significant history of serious assaults and criminal 
convictions.  

2. The offence was committed while the offender was occupied with the commission of 
another grave offence.  

3. The offence was committed with the aim to make a dread psychosis in people in 
general and was committed in a public place by a weapon or gadget which could clearly be 

dangerous to the life or limb of more than one individual. 
4. The offense of homicide was committed for payoff or like offences to get cash or 

financial advantages. 
5. Recruited killings.  

6. The offence was committed ridiculously for need just while including heartless 
treatment and torment to the victim.  

7. The offence was committed by an individual while in legal guardianship.  
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8. The homicide or the offence was committed, to forestall an individual legitimately 

doing his obligation like arrest or custody in a place of legal confinement of himself or another. 
For example, homicide is of an individual who had acted in the legal discharge of his obligation 

under Section 43 Code of Criminal Procedure.  
9. At the point when the wrongdoing is gigantic in extent like attempting the murder of 

the whole family or individuals of particular strata.  
10. At the point when the victim is innocent, vulnerable or an individual depends upon 

the trust of relationship and normal practices, similar to a kid, powerless lady, a daughter, or a 
niece staying with a father/uncle and is caused by the wrongdoing by such a trusted person.  

11. At the point when murder is committed for a thought process which confirmations 
complete debasement and unpleasantness.  

12. When there is an inhumane homicide without incitement.  
13. The wrongdoing is committed so ruthlessly that it pricks or stuns not only the judicial 

conscience but even the conscience of the society.  
 

 

B. MITIGATING FACTORS 
 

1. The way and conditions in and under which the offence was committed, for instance, 
outrageous mental or emotional disturbance or extraordinary incitement in contradistinction to 

every one of these circumstances in the ordinary course.  
2. The age of the accused is an important thought however not a determinative factor.  

3. The odds of the accused of not indulging in commission of the wrongdoing again and 
the likelihood of the accused being changed and restored.  

4. The state of the accused shows that he was psychologically backward and this 
deformity disabled his ability to welcome the conditions of his criminal direct.  

5. The conditions which, in the ordinary course of life, would render such conduct 
conceivable and could have the impact of offering ascend to a psychological irregularity in that 

given circumstance like constant badgering or, actually, prompting such a pinnacle of human 
conduct that, in the factual matrix of the case, the accused accepted that he was ethically 

legitimized in committing the offence. 
6. Where the Court upon proper appreciation of evidence is of the opinion that the 

wrongdoing was not carried out in a preordained way and that the death brought about the 
course of the commission of another offence and that there was a chance of it being interpreted 

as an outcome of the commission of the essential wrongdoing.  
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7. Where it is absolutely risky to focus on the testimony of a single eyewitness however 

the prosecution has brought home the guilt of the accused. While deciding the inquiries relatable 
to sentencing policy, the Court needs to follow certain standards and those standards are the 

loadstar other than the above contemplations in imposition or in any case of capital punishment.  
In Shailesh Jasvant bhai and another case20, the Hon'ble Apex Court held that "In 

working the sentencing framework, the law should receive the restorative apparatus or 
prevention dependent on the factual matrix. By default adjustment, the sentencing procedure is 

harsh where it ought to be and tempered with leniency where it warrants to be. The facts and 
given circumstances for each situation, the idea of the wrongdoing, the way where it was 

arranged and carried out, the thought process in the commission of the wrongdoing, the conduct 
of the accused, the idea of weapons utilized and all other attending circumstances are important 

facts which would go into the territory of thought." "The behaviour and viewpoint of the 
offender, the age of the victim, and the seriousness of the illegal offence are the most relevant 

factors. 
The court must exercise its judicial discretion in awarding the punishment non-biasedly 

thinking about the factual matrix of the case. The power under the proviso isn't to be utilized in 
a routine, casual, and cavalier manner as per the judge’s whims and fancies for the reason that an 

exception clause requires strict compliance. 
 

 

IX. CONCLUSION 
 

In any lawful framework, equity for the individuals from the general public is of prime 
significance. In this area, the protection of rights through fair trials, and an efficient punishment 

mechanism needs to brought up, which can strike a certain kind of balance between the victim(s) 
and the accused. 

The Code vests wide discretionary powers with the judges once the conviction is 
reached. The matters can no longer be resolved by granting the judges such extensive powers 

and leaving the justice system on the impulses and fancies of the judges. Justice requests that 
courts ought to award punishment befitting the wrongdoing with the goal that the courts reflect 

public detestation of the wrongdoing. The courts must not just take into account the privileges 

                                                                    
20Shailesh Jasvant bhai and anr. State of Gujarat and ors. (2006) 2 SCC 359.  
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of the criminal yet, in addition, the privileges of the victims of the wrongdoing and the general 

public everywhere while awarding an appropriate punishment 
 

Hence, undue sympathy to impose inadequate sentence would do more damage to the 
justice system to undermine the public trust in the adequacy of law and society couldn't long 

suffer under such genuine dangers. It is, consequently, the duty of each Court to grant legitimate 
sentences with the assistance of the best possible sentencing policy.   

 
The adjudicators do back their conclusions by rationales, yet such a rationale can't fulfill 

the necessities of the criminal justice delivery framework and is leading to an indistinguishable 
lawful framework. A coherent sentencing policy that lessens this wide scope is the need of the 

hour. Religion, race, caste, financial or economic wellbeing of the accused or victim(s) are not 
the most significant components for deciding the quantum of punishment. The suggestions of 

the Malimath committee must be taken as a benchmark and standard guidelines and policies 
must be formulated. 
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