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ABSTRACT 

 
The Constitution of India has guaranteed certain fundamental rights to the citizens of this nation which are to be 

availed by one and all. Despite this, ever since independence, a community of this society has been grossly robbed of these 

rights. The transgender community was treated as an outcast for years which finally led them to fight for their rights and 

demand justice before the Courts of Law.  

This article focuses on their fight for rights, the legal recognition of their gender, and the decriminalization of their 
sexual orientation. It further discusses the aftereffect of the landmark judgments, and then brings in light the measures taken 
on behalf of the government. Finally, the introduction of various bills and the enactment of an act for protecting transgender 
people’s rights are being discussed in detail. The concluding matter aims at highlighting the negatives and suggesting measures 

for the betterment of the community. 
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I. INTRODUCTION 
 

Transgender is an umbrella term that describes people whose gender identity differs 
from their sex assigned at birth. A person’s internal sense of being a male or a female or 
something other than that is their gender identity. For cisgender people, their sex at birth and 
their gender identity is the same but for a transgender person, the two do not match. Some 
identify as both male and female whereas some identify as neither male nor female and some 
identify as something not conforming to either of the sexes. A transgender person’s sense of 
expressing themselves is different from the societal norms of masculinity and femininity assigned 
to the male and female sex respectively. The term "gender non-conforming" refers to people 
whose gender expression is different from conventional expectations of masculinity or 
femininity. However, not all gender-non-conforming people identify as transgender, and not all 
transgender people identify as gender non-conforming. A cisgender person’s understanding of 
the whole concept may be limited as the term is not specific to a particular set of individuals. 
The transgender community is diverse and the only way to understand who falls within the 
spectrum is to hear their stories and educate ourselves about them.1 

Though the term was coined in recent years2, transgender people have been a part of the 
society throughout human civilization. India is home to many transgender communities such as 
hijras, jogtas, shiv-shakti, Aravani, etc. Many other individuals do not belong to any of these 
communities but have been identified as a transgender person.  

Historically, gender fluidity has been prevalent in India for ages. There is recognition of a 
third sex or persons not confirming to either male or female gender in the ancient texts. They 
play a vital role in the sacred texts of Ramayana and Mahabharata and certain Jain texts which 
mention the concept of ‘psychological sex’ which emphasizes the inner sense of gender identity 
similar to that of a transgender person. They even played an active role in the Mughal Sultanate 
as political advisors, administrators, etc. It was only after colonization that the situation changed. 
Many westerners were repulsed by the sight of transgender people roaming freely and exercising 
their rights like everyone else. Due to this, the British Raj went on to criminalize the community 

                                                             
1Alina Bradford, What Does 'Transgender' Mean? , Live Science, (June 17, 2018), 

https://www.livescience.com/54949-transgender-definition.html 
2 John F. Oliven, Sexual Hygiene and Pathology:A Manual for the Physician and the Professions, 

Lippincott, 1965 

https://www.livescience.com/54949-transgender-definition.html
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by introducing the Criminal Tribes Act, 1871, and Section 377 under the Indian Penal Code, 
1860. Though the Act was repealed in the year 1952, the repercussions of Section 377 continued 
for years.3 It was since then, that they were subjected to oppression, their identity was 
criminalized and they were deprived of their basic human rights.  

II. SETBACK 
 

The marginalization faced by them didn’t stop after the end of colonization. Instead, 
people developed a mindset wherein they started treating them as an outcast and considered 
their gender identity as a taboo. A transgender child is considered to bring shame to one’s family 
and is often disowned, some even at birth. Those who open up about their identity are 
considered to have developed a disease and are often beaten up by their own family or sent to 
rehabilitation centres to seek a cure for it.  

The atrocities faced by them are inhumane. They are often abused, ridiculed for being 
different, and even raped. The people who brutally assault them tend to roam freely as the law 
offers no aid to a transgender person. On the other hand, the law enforcers whose duty is to 
protect the citizens are often seen misusing it, as many cases have been recorded where a 
transgender person has been assaulted by a police officer.4 

They can’t seek employment as no one is willing to offer them a job. They face 
discrimination while availing medical services, as their sex is often misinterpreted and some 
institutions outrightly refuse to provide any services to them. They are even deprived of their 
civil rights as they cannot adopt a child or inherit their parents’ property.   

The day India received independence and became a republic nation; a Constitution was 
formed to guarantee rights and livelihood to its citizens. The years of oppression faced were to 
be forgotten and an independent state was to be formed. The Constitution of India granted 
those rights which are now availed by the majority of the population, even as a country we have 
developed and prospered. But amidst this, a section of the society is grossly ignored and the 
oppression they have faced and continue to face is dehumanizing. The right to enjoy equality 

                                                             
3 M. Michelraj, Historical Evolution of Transgender Community in India, Asian Review of Social Sciences,  

Vol. 4- No. 1, 2015, pp. 17-19, https://www.trp.org.in/wp-content/uploads/2015/10/ARSS-Vol.4-No.1-Jan-June-
2015-pp.17-19.pdf 

4Police harass transgenders most, says study, Times of India, (April 17, 2016, 02:50 IST), 
https://timesofindia.indiatimes.com/city/chennai/Police-harass-transgenders-most-says-
study/articleshow/51869919.cms 

https://timesofindia.indiatimes.com/city/chennai/Police-harass-transgenders-most-says-study/articleshow/51869919.cms
https://timesofindia.indiatimes.com/city/chennai/Police-harass-transgenders-most-says-study/articleshow/51869919.cms
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before the law, the right to live freely, the right to not be discriminated and many other such 
rights are the fundamental rights of every citizen and for years the transgender community has 
been stripped off these rights.   

 

III. FIGHT FOR RIGHTS 
 

Every person who oppressed tends to rise and demand his/her rights once the 
oppression crosses its limit. This is something we have experienced since throughout the course 
of civilization, slaves discarding their masters, feminism wave empowering women to demand 
equal rights, colonized nations seeking independence, etc. are some of the examples where the 
oppression faced has been challenged and people have secured their rights. Similarly, transgender 
people have been robbed of their rights for years. It was onlya matter of time that they were 
going to fight for it and demanded it on humanitarian ground.   

 

A. The legality of section 377 
 

The oppression faced by the community began after the imposition of Section 377, since 
then, they have been regularly harassed and tortured. The first known case5 under this Section 
was initiated against Khairati who was arrested without a written complaint about being a 
crossdresser. The accused was found to be engaging in sodomy but was later acquitted. Though 
she was acquitted, a special direction was issued to the police forces where they had the authority 
to check into such practices and arrest the individuals found engaging in it. This practice became 
prevalent and continued for over a hundred years, individuals were booked under this Section, 
even when there weren’t any reasonable grounds.  

The marginalization faced under Section 377 wasn’t limited to the transgender 
community but the LGBTQIA community as a whole. The first protest for LGBTQIA rights 
can be traced back to the year 1992. The first petition6 filed before a court of law challenging the 
constitutionality of the Section was in the year 1994 which was dismissed as the petitioner failed 
to follow through. However, this didn’t dampen their spirits as they continued to fight for their 
rights. In the year 2001, a petition filed by Naz Foundation was admitted but was later dismissed 
in 2004. In meanwhile, the LGBTQIA movement gained huge momentum as many 
organizations and activists startsupporting it, which led the Supreme Court to order the Delhi 

                                                             
5Queen Empress v Khairati (1884) ILR 6 All 204 
6Aids BhedbhavVirodhiAndolanvs Union of India and Ors. 
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High Court to review the case. In the year 2009, the Court pronounced the landmark judgment7 
wherein it held that consensual intercourse between two adults of the same sex in private should 
no longer be considered a crime under the provisions of the Indian Penal Code. This judgment 
was considered as a fresh hope of change for the LGBTQIA community but the effect was 
short-lived. The order was challenged in the Supreme Court and a two bench judge 
recriminalized consensual sex stating that Section 377 was never unconstitutional.8 The judgment 
was condemned by experts and activists alike. Many protests were observed after the 
pronouncement of the judgment. Review petitions were filed which were getting rejected but the 
fight continued. Finally, in the year 2016, the Supreme Court referred to a curative plea which 
was heard by a five bench judge.In the year 2018, the Hon'ble Supreme Court articulated its 
memorable judgment wherein it was held that Section 377 of the Indian Penal Code which 
condemned 'lewd intercourse against the nature' was unlawful in the event that it condemned 
consensual intercourse between two grown-ups of same-sex. The Court further stated that the 
provisions of the Section were violative of Right to Privacy and denying a person’s sexual 
orientation was violating their Right to Life and Personal Liberty.9 

B. Identity 
 

While the fight regarding the constitutionality of Section 377 was ongoing, a much bigger 
battle was simultaneously being fought. The National Legal Services Authority, an organization 
formed under the Legal Services Authorities Act, 1987 aims at providing free services to those 
who are financially weak and have been deprived of their rights, decided to come forward and 
help the transgender community by filing a petition on behalf of them.  In the year 2012, a 
petition was filed to legally recognize the rights of a person whose gender identity was different 
from their sex at birth and those who identified as neither of the two sexes. In the year 2014, a 
two bench judge of the Hon’ble Supreme Court unanimously passed an order in favour of the 
petitioner.10 This was the first time that the issue of gender identity was discussed at such length 
by a court in India.  

The highlights of the historic judgment are as follows:  

                                                             
7Naz Foundation v. Govt. of NCT of Delhi, 160 Delhi Law Times 277.  
8Suresh Kumar Koushal and Anr.Vs NAZ Foundation, Civil Appeal No. 10972 Of 2013 
9Pritam Pal Singh, 377 battle at journey’s end, The Indian Express, (September 06, 2018, 2:22:55  pm), 

https://indianexpress.com/article/explained/section-377-verdict-supreme-court-decriminalisation-gay-sex-lgbtq-
5342008/ 

10National Legal Services Authority vs. Union of India, (2014) 5 SCC 438  
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 First and foremost, the Hon’ble Court identified the third gender as a separate gender by 
stating,"Sexual orientation character alludes to every individual's profoundly felt inward 
and singular experience of sex, which could relate with the sex allocated during 
childbirth, including the individual feeling of the body which may include an 
uninhibitedly picked, change of substantial appearance or capacities by clinical, careful or 
different methods and different articulations of sex, including dress, discourse, and 
peculiarities. Sexual orientation personality, along these lines, alludes to a person's self-
recognizable proof as a man, lady, transgender, or other distinguished class.”11 

 Secondly, the Court acknowledged that transgender people were discriminated against 
and were denied their fundamental rights based on their sex. While explaining the 
discrimination faced under Article 15 and Article 16, the Court stated that “The 
articulation 'sex' utilized in Articles 15 and 16 isn't simply restricted to the organic sex of 
male or female, yet proposed to incorporate individuals who believe themselves to be 
neither male nor female”12 

 While explaining the discrimination faced under Article 19, the Court stated, “Article 
19(1) (a) of the Constitution states that all citizens shall have the right to freedom of 
speech and expression, which includes one’s right to expression of his self-identified 
gender. Self-identified gender can be expressed through dress, words, action or behavior, 
or any other form.”13 

 Article 21 of the Indian Constitution guarantees the Right to Life and Personal Liberty. 
This Article was being grossly violated when it came to transgender persons, they were 
beaten to death and their free will was compromised. The Court recognized their 
hardship and stated that "Right to life is one of the essential rights and not even the State 
has the position to disregard or remove that right. Article 21 includes every aspect of life 
which makes an individual's life important. Article 21 ensures the nobility of human life, 
one's self-rule, one's entitlement to security, and so forth. The privilege of pride has been 
perceived to be a fundamental piece of the privilege to live and collect all people because 
of being people.”14 

 In addition to this, the Apex Court issued further directions to make sure that the 
community is to be accepted by everyone with the utmost respect. The Court stated that 
every document should make the option of third gender available. They are to be 
recognized as a socially backward class to avail of the necessary benefits. Social welfare 

                                                             
11 Supra Note 10, Gender identity and sexual orientation, Para 19 
12Supra Note 10, Articles 15 & 16 and Transgenders, Para 59 
13Supra Note 10, Article 19 (1)(a) and Transgenders, Para 62 
14Supra Note 10, Article 21 and Transgenders, Para 68 
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programs are also to be organized to make people aware of their gender identity. These 
measures are to be taken by both the Central and State governments.  

IV. WELCOMING CHANGE AFTER THE NALSA 
JUDGMENT 

 

While the NALSA judgment is a fresh change of hope for the transgender community, 
the guidelines issued by the Apex Court are not necessarily being followed. Certain rights are still 
being violated which has led to the interference of the Courts. The High Courts of various states 
have come forward and issued certain landmark judgments making it clear that the transgender 
community is now an integral part of the society and any form of a violative act against them will 
no longer be tolerated.  

Some of the recent judgments are as follows:  

 A transgender person’s right to employment has been a recurring issue for many years. 
Employment opportunities lost due to their gender identity is nothing new. In a similar 
case15, a woman who was selected for the post of a police constable was revoked of her 
employment after going through medical examinations as an absence of uterus was 
noticed. The petitioner identified as a woman and had documents of proof to support 
her claim. The Madras High Court while giving the judgment in favour of the petitioner 
stated that the absence of uterus should be only considered as a congenital defect. 
Further, taking in view the guidelines issued by the Supreme Court in the NALSA 
judgment, the Court stated that a person’s right to gender identity is their own and their 
gender cannot be decided by medical examinations.  

 The abuse faced by the transgender community has been unheard for years, but in a 
recent judgment16, the Delhi High Court had the opportunity to assess harassment faced 
by an individual by his own family. The Court ruled in favour of the victim and also 
issued an order to the police to refrain from harassing transgender people. This judgment 
highlighted the marginalization faced by transgender people in society and how their 
identity is treated as a disease to be cured if they don’t accept their biological sex as their 
gender.  

                                                             
15T Thanusu Vs. The Secretary To Government Of Tamil Nadu, MANU/TN/0972/2014  
16Shivani ‘Shivy’ Bhat Vs. State Of NCT Of Delhi, 223 (2015) DLT 391 
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 The Supreme Court guaranteed them not just constitutional rights but civil rights as well. 
One such right is the Right to Succession. In a recent case17, the plaintiff filed a suit for 
the claim of the property of a deceased person. The plaintiff and the deceased had a 
Guru-Chela relationship. As per customary Kinner practices, whenever a Kinner child is 
born, the Guru takes up the child and brings it up as their own. This makes the Guru a 
guardian of the Chela. The suit for succession was dismissed in the trial court. The High 
Court of Himachal Pradesh upon receiving the petition observed that the trial court 
dismissed the suit by relying on unreasonable grounds wherein the Court considered the 
provisions of the Hindu Succession Act, 1956 despite no religion being mentioned in the 
suit. The suit was filed considering the provisions of the Guru-Chela Parampara, which 
was duly ignored by the trial court and they went on making an assumption and grossly 
concluding the matter. It was further observed that the plaintiff had provided the 
necessary evidence wherein it was reflected that the plaintiff was the Guru and the 
deceased was the Chela. Therefore, the Court ruled in favour of the plaintiff stating that 
she was the successor to the deceased and thus can avail her rights.  

 One noteworthy and important judgment18 in the recent years came from a bench of the 
Madras High Court wherein the validity of a marriage was challenged as the woman was 
a trans woman and the registrar refused to accept her as a bride as per the definition 
mentioned in the Hindu Marriage Act. The Court held that the principles laid down in 
the NALSA judgment would be applicable and that the expression ‘bride’ will also 
include trans women, as they are now identified as a woman by law. The Court further 
stated that the right to marry has been recognized as a fundamental right of a transgender 
person. Therefore, since, the Constitution is enabling these rights; no person can 
question the validity of their marriage. Furthermore, the Court addressed another 
important issue regarding sex reassignment surgery on intersex children stating that the 
consent of parents cannot be considered as the consent of children and directed the 
Government of Tamil Nadu to issue a statewide ban on SRS surgery on infants and 
children. The Court also guided the parents to not think of their intersex children as an 
embarrassment and further directed the government to launch awareness programs. 

                                                             
17Sweety (Eunuch) v. General Public, Regular Second Appeal No. 17 Of 2016 | 22-06-2016  
18ArunKumar Vs. The Inspector General Of Registration, W.P. (MD) No. 4125 Of 2019 AND W.M.P. 

(MD) No. 3220 Of 2019 
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V. SCHEMES IMPLEMENTED BY THE STATE 
GOVERNMENTS 

 
The State governments have come up with their measures to safeguard the rights of the 

transgender community. The Supreme Court had directed both the governments to implement 
measures for the welfare of the community, it has been observed that not all State governments 
have come forward, however, some have taken up the initiative and if those schemes are to be 
implemented properly, it would bring out the desired change.  

The schemes implemented by the State governments are as follows:  

 Kerala government in the year 2018 became the first state government to give identity 
cards to the community to make sure that the benefits issued by the government have 
reached them. This lead is now being followed by the Rajasthan government, wherein 
the government has ensured that providing separate identity cards will help the 
community to avail the benefit of government jobs and various government schemes.19 

 Various state governments such as the Maharashtra, Chandigarh, Gujarat, Tamil Nadu, 
Assam, etc. have formed a Transgender Welfare Board to provide formal education, 
employment opportunities, conduct health programs and give legal help to the 
community. These boards aim to uplift the community and providing measures to cease 
the discrimination faced by them.  

 Setting up a board is not the solution to the problem; their effective functioning is 
required as well. The Maharashtra Board has been set up in the year 2018, but to this 
date, the members are yet to be appointed. The budget introduced by the current 
government has allocated a sum of Rs. 5 crores for the Board but the appointment and 
activities are yet to be started.20 Similarly, the Chandigarh Transgender Welfare Board 
was the first-ever board established in the year 2017 by a Union Territory which was 
considered as a progressive step, but a trans activist has brought to everyone’s attention 
that the activities of the Board are next to none, with meetings rarely held and nothing 

                                                             
19Bobins Abraham, Progressive Move! After Kerala, Rajasthan To Issue Separate Identity Cards For 

Transgenders, India Times, (February 08, 2020, 14:16 IST), https://www.indiatimes.com/news/india/after-kerala-
rajasthan-to-issue-separate-identity-cards-for-transgenders-505945.html 

20 Maharashtra: In a first, Rs 5 crore for Transgender Welfare, Times of India, (March 07, 2020, 13:30 IST), 
https://timesofindia.indiatimes.com/city/mumbai/maharashtra-in-a-first-rs-5-crore-for-transgender-welfare-
board/articleshow/74524608.cms 

https://www.indiatimes.com/news/india/after-kerala-rajasthan-to-issue-separate-identity-cards-for-transgenders-505945.html
https://www.indiatimes.com/news/india/after-kerala-rajasthan-to-issue-separate-identity-cards-for-transgenders-505945.html
https://timesofindia.indiatimes.com/city/mumbai/maharashtra-in-a-first-rs-5-crore-for-transgender-welfare-board/articleshow/74524608.cms
https://timesofindia.indiatimes.com/city/mumbai/maharashtra-in-a-first-rs-5-crore-for-transgender-welfare-board/articleshow/74524608.cms
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valuable being discussed when one takes place.21 On the other hand, the Gujarat 
government has established a 16 member board consisting of civil and transgender 
representatives to help commence the activities for the inclusion of the community in the 
society.22 The Assam government has recently formed a six-member board to help in 
tackling the issues faced by the community. The positive aspect is that all the members 
of the board are transgender rights activists, so they will have a better understanding of 
the issue at hand which will help them to formulate better policies.23 

 Madhya Pradesh government has started a government assistance strategy for 
transgender people which will incorporate a month to month stipend to guardians of 
intersex kids, arrangements for work bookings for transgender people in the state 
government, and separate open latrines, and so on. This development comes a few 
months after a trans woman joined the government as a personal secretary of the 
director of the department of social justice and disabled welfare.24 

 

VI. ENACTMENT OF STATUTE 

As the issue of transgender rights gained momentum, an expert committee in the year 
2013 recommended certain measures to deal with the problems faced by the community. The 
committee was set up by the Ministry of Social Justice and Empowerment and was formed to 
tackle the problems and help to resolve them.25 Similarly, a private member’s bill was introduced 
in the parliament in the year 2014, named asthe Rights of Transgender Persons Bill, 2014. It was 
opposed by the ruling party as some considered it impractical and was asked to be withdrawn. 
Mr. Siva, the member who proposed the bill refused to withdraw it arguing that over 29 nations 
all over the world have recognized transgender rights and have amended laws regarding it; 

                                                             
21ChahatRana, Chandigarh: Transgender Welfare Board practically defunct, says trans-activist KajalMangal, 

The Indian Express, (November 20, 2019, 7:56:00 am), 
https://indianexpress.com/article/cities/chandigarh/chandigarh-transgender-welfare-board-practically-defunct-
says-trans-activist-kajal-mangal-6127995/ 

22State of Gujarat establishes Transgender Welfare Board, UNAIDS, (February 26, 2019), 
https://www.unaids.org/en/resources/presscentre/featurestories/2019/february/20190226_gujarat 

23Gaurav Das, Assam Govt Sets up Six-Member Transgender Welfare Board, The Wire, (June 22, 2020), 
https://thewire.in/lgbtqia/assam-transgender-welfare-board 

24ShrutiTomar, Madhya Pradesh to roll out welfare policy for transgenders, Hindustan Times, (August 05, 
2019, 22:42 IST), https://www.hindustantimes.com/bhopal/madhya-pradesh-to-roll-out-welfare-policy-for-
transgenders/story-dewBj0EdfPaokkokMy1vzN.html 

25AartiDhar, Expert panel wants transgender declared third gender, The Hindu, (March 14, 2014, 02:45 
IST), https://www.thehindu.com/news/national/expert-panel-wants-transgender-declared-third-
gender/article5781874.ece 

https://indianexpress.com/article/cities/chandigarh/chandigarh-transgender-welfare-board-practically-defunct-says-trans-activist-kajal-mangal-6127995/
https://indianexpress.com/article/cities/chandigarh/chandigarh-transgender-welfare-board-practically-defunct-says-trans-activist-kajal-mangal-6127995/
https://www.unaids.org/en/resources/presscentre/featurestories/2019/february/20190226_gujarat
https://thewire.in/lgbtqia/assam-transgender-welfare-board
https://www.hindustantimes.com/bhopal/madhya-pradesh-to-roll-out-welfare-policy-for-transgenders/story-dewBj0EdfPaokkokMy1vzN.html
https://www.hindustantimes.com/bhopal/madhya-pradesh-to-roll-out-welfare-policy-for-transgenders/story-dewBj0EdfPaokkokMy1vzN.html
https://www.thehindu.com/news/national/expert-panel-wants-transgender-declared-third-gender/article5781874.ece
https://www.thehindu.com/news/national/expert-panel-wants-transgender-declared-third-gender/article5781874.ece
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therefore, India should also take that reformative step as well. The Bill was passed in the Upper 
House, making it the first private member’s bill to be passed in the Parliament in over four 
decades. The bill was lauded by the community and activists as it contained many progressive 
provisions such as the creation of national and state institutions for transgender people and a 
formation of a Transgender Rights Courts. The Bill was further introduced in the Lower House 
but to this date, it remains undebated.  

While theRights of Transgender Persons Bill, 2014 was still pending in the Parliament, 
the government introduced their version of the bill, calling it the Transgender Persons 
(Protection of Rights) Bill, 2016. The Bill was met with huge criticism as the definition of a 
transgender person wasn’t inclusive of everyone in the community and was rather provided in 
astigmatic manner. Provisions for their self-perceived identity came at a cost as they had to 
obtain a certificate from a District Magistrate who had the power to reject the application after 
the person went through a medical examination performed by the Screening Committee. This 
was violative of the Supreme Court judgment directions as the Court had clearly stated that every 
transgender person had their right to self-identity. The Bill prohibited discrimination in the fields 
of education, employment, and healthcare but no provisions were mentioned as to how a 
transgender person can avail of these services and if they were discriminated against, whose help 
they can seek. Transgender Rights Court an initiative provided in the private member’s bill was 
ignored. The Bill further stated that transgender people will have the right to reside with their 
parents which isn’t a very compatible situation as it has been often observed that the parents 
usually disown their transgender children or make them go through psychological torture. The 
alternative to this situation was an assignment to a rehabilitation centre which showedgross 
mismanagement while handling an issue on behalf of the government. Another serious error was 
the punishment mentioned in the bill, any physical or sexual offence committed against a 
transgender person was punishable by 2 years of imprisonment. The same offence under Section 
376 of the Indian Penal Code is punishable with imprisonment not less than 7 years but can be 
extended to lifetime. This contrast showed that equality before law was not provided to the 
transgender community as offences committed against them were not considered with due 
seriousness. There were certain provisions in the bill which had prohibited anyone to 
discriminate against a transgender person but no solution was provided if anyone was found 
discriminating against them.   

The backlash faced led the government to reintroduce a newer version of the bill. The 
newer version was introduced with 27 new amendments and was called the Transgender Persons 
(Protection of Rights) Bill, 2018. The new amendments were no better than the previous ones. 
The mistakes were not rectified and the suggestion given by the Standing Committee was 
ignored. The Bill went on to criminalize begging which is customary practice in some 



  
   

LA  

SENATUS SCRIPTORS 
LAW JOURNAL 
VOLUME 1: ISSUE 2   

June-July, 2020 
 
 

 
 

www.lasenatusscriptors.com  

transgender communities such as the hijras and jogtas and also their means of earning. The bill 
further stated that a transgender person has to undergo a gender reassignment surgery to identify 
as a male or female. This was again opposing the NALSA judgment as the Court had clearly 
stated that the gender identity of a person should be their own. Not everyone feels like going 
through a reassignment surgery and not everyone has the financial means to go through it. Thus, 
the very essence of self-identity was grossly ignored while framing this Bill. Consequently, Bill 
was again met with criticism which in turn made it lapse.  

Both the bills were not well received by the transgender community, experts, and 
activists alike. The government then framed the Transgender Persons (Protection of Rights) Act, 
2019, a bill that was approved in both the houses of the Parliament and assented by the 
President in the year 2019. The Act has modified the definition and it is inclusive of everyone 
who falls under the term ‘transgender’. The provision of criminalizing begging has been 
removed. The Screening Committee which was responsible for conducting medical examinations 
no longer exists. A National Council for Transgender Persons consisting of various ministers, 
representatives, and members from the transgender community will also be formed to help in 
resolving the problems faced by them. Despite the new amendments, certain provisions are 
against the interests of the community. Though the Screening Committee has ceased to exist, the 
issuance of a certificate from a District Magistrate is still mandatory. Also, no solution is 
provided concerning residing with parents. The penalty and punishment prescribed for offenses 
committed against a transgender person still remain the same. The inclusion of intersex people is 
a welcoming change but no specific instructions are issued regarding them. Though the bill has 
been passed into an Act, the criticism voiced against it is strong. The provisions are vague with 
no solid ground. The Act has been enacted without taking the suggestions of the transgender 
community. Overall, this Act was supposed to safeguard the interests of the community and 
provide measures for their betterment but it has only created new doubts.   

VII. CONCLUSION 

The transgender community was marginalized for more than 100 years; to say that they 
are in a better place now would be fairly wrong. Over the years, by conducting protests and 
issuing petitions, their fight for the rights slowly started gaining momentum. After a while, it 
wasn’t just limited to the transgender community, the inclusion of people from all aspects of life 
started taking place, they felt the need to join them and demand for their rights. It took nearly 
three decades to achieve legal victories. Considering from a legal point of view, now as a citizen 
of this nation, they have been guaranteed their rights. But the same cannot be said with regard to 
society. The stigmatic approach of people still remains the same. The acceptance in the society 
which was one of the guidelines issued by the Supreme Court is yet to take place.  
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It has been six years since the deliverance of the NALSA judgment, The Apex Court had 
issued certain measures to be implemented by both the State and Central governments to 
safeguard transgender persons’ interests and provide services for their betterment. The measures 
suggested still remain a theory as no solid stand has been taken yet.  

The judiciary, on the other hand, is issuing judgments which are safeguarding the rights 
of transgender people. The harassment or injustice faced by them is no longer being tolerated.  

The State governments have proposed various schemes but their implementation is not 
effectively taking place. The governments have the power to issue strict policies against the 
harassment faced by transgender people and provide necessary resources for their better 
livelihood. It is high time, the government starts taking strict actions and start rectifying the 
wrongs done against them.  

The first-ever Bill introduced in the Parliament concerning transgender rights still 
remains undebated in the Lower House despite being praised by the community and activists. 
The government’s versions of the Bill after being constantly amended and now being finally 
made into an Act is problematic in many ways. Though the Act has shown improvement as 
compared to the previous bills, certain provisions are still questionable. They are ambiguous in 
nature, with no serious liability or punishment being mentioned if a transgender person faces 
discrimination. The people for whom the Act is introduced are not satisfied with it. The 
lawmakers should understand the seriousness of the situation and they need to make certain 
amendments by taking suggestions from transgender activists to propose a fulfilling statute.  

Thus, the evolution of transgender rights is worth praising. From years of harassment for 
being different to being recognized for their own gender identity, they have come a long way. 
But the way they are treated, the mindset of people regarding them still remains unchanged. 
Having legal rights have not guaranteed them the respect they deserve for being an integral part 
of society. No change can be brought out in a matter of years, but the suffering they have 
endured should also be taken into consideration, the process needs to speed up as we have 
already failed them and the same mistake should not be repeated twice.  

It is our responsibility as a society to treat them in a better manner and accept them as a 
part of us with the utmost respect. A strict policy issued by the government would be beyond 
supportive of the community. Over the years, we have been able to abolish various evils; the 
marginalization faced by the transgender community is one such evil that needs to be eradicated.  
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