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ABSTRACT 

 
LGBT community has always been an overlooked community and the people belonging to this community have 

been treated as second class citizens. This paper gives an analysis of what it's like to be a transgender, gay, bisexual or a 
queer in India. It talks about the laws related to this community and the effects of those laws. It concludes with the changes 
that should be taken by the government to improve the conditions of LGBT in India. 
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I. INTRODUCTION 
 

LGBTQIA+ is a term given to people who do not fit into the normative 
distinction of human society. Our society has always believed that nature imparts the knowledge 
of how we, as humans should live. When the sexual union of male and female produces a new 
human then it is said to natural as the purpose of that union was procreation. So, when two 
males or two females embrace then it is considered to be unnatural as it does not result in 
procreation. Hence it is believed by most that nature did not intend for two men or two women 
to embrace each other. This attraction that a woman feels for another woman and a man feels 
for another man came to be known as homosexuality. That woman who feels attracted to a 
person of her same gender is known as a Lesbian whereas a man who feels attracted to another 
man is called Gay. The term Bisexual is used to define people who like both genders, the 
opposite gender and their own.  

Transgender is a person whose gender identity differs from the sex the person 
had or was identified as having at birth1.The word “transgender” is an umbrella term that 
describes those who have a gender that’s different from the sex assigned at birth: male, female, 
or intersex.2 When a person is born that baby is assigned to a particular gender. This gender is 
assigned to that baby looking at the baby's genitals. This is the basic distinction between the 
genders, female or male. A man who identifies as a woman is called Transwoman and a woman 
who identifies as a man is called Transman. Intersex also is known as hermaphroditism, a 
condition where the person is born with different genitals then what he/she should have. A 
person having ovaries and a male external organ or a person having the chromosomes of a male 
and a female external organ or the person having both the chromosomes, XX and XY, these 
conditions come under Intersex. Queer is an umbrella term which covers all the people who do 
not conform to the binary form of gender. Asexual is a term used for a person who lacks a 
sense of sexual attraction.   

These terms are a brief introduction to the LGBTQIA community, as it is vaster 
and more diverse. Even though they have been categorized together as one, each community is 
different and should not be treated as same. 

 

                                                             
1 Merriam Webster Dictionary 
2Mere Abrams &. Janet Brito, Healthline, Is There a Difference Between Being Transgender and 

Transsexual? (Reviewed 2019)https://www.healthline.com/health/transgender/difference-between-transgender-
and-transsexual 

https://www.merriam-webster.com/dictionary/gender%20identity
https://www.healthline.com/health/transgender/difference-between-transgender-and-transsexual
https://www.healthline.com/health/transgender/difference-between-transgender-and-transsexual
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II. HISTORY OF LGBT IN OUR COUNTRY 
 
Even though it is believed by most that the concept of LGBT is a western idea, it 

is evident in sacred books of India that it has lasted for a long time before the colonization of 
British Empire. Ancient Indian sacred texts talk about homosexuality indicating that it did exist 
in India. The Kamasutra, which deals with the pleasures of sexuality states that same-sex 
experience is "to be engaged in and enjoyed for its own sake as one of the arts."3 The sacred 
Hindu books of Ramayana and Mahabharata also deals with homosexuality. From Arjuna 
crossdressing as a woman dancer, Brihannala to the king Dilip whose two wives made love to 
each other to conceive a child after the death of the king with the blessing of Lord Shiva, the 
ancient Hindu books have spoken about homosexuality in a casual way which indicates that it 
existed during those times. 

 The temple of Khajuraho in Madhya Pradesh portrays homosexual relationships 
which further goes on to prove that homosexuality existed in India. The Kama Sutra even 
mentions in the chapter Purushatriya stating lesbians as swarinis and gay men as klibas. The 
book further mentions that eight different kinds of marriages existed under the Vedic system, 
and out of those, a homosexual marriage between two gay men or two lesbians were classified 
under the "gandharva" or celestial variety – "a union of love and cohabitation, without the need 
for parental approval" 4. In Mahabharata Aravan, a Hindu warrior married Mohini, a female 
version of Lord Krishna before sacrificing himself to win the Kurukshetra war. This 
mythological incident is still celebrated in Kovagam, a village in Tamil Nadu by transgenders all 
around the country.  

Even though well-known Hindu scripts talk about homosexuality, Manusmriti 
the ancient Hindu legal text by which the British formulated the Indian Law imposed severe 
punishments to people who performed homosexual acts. This leads us to believe that even with 
the existence of homosexual acts, people were not willing to accept it. There are many 
conflicting theories about this in our history, our stories portray gods indulging in homosexual 
acts as the birth of Lord Ayyappa who was born from the union of Lord Shiva and Lord Vishnu 
in the form of a woman, Mohini but some of our texts like Narada Purana states that 
homosexuality is unnatural.   

Islam, the religion which was brought to India by the Mughal invaders in the 12th 
century looked down upon homosexuality. The people who practised it were punished severely. 
Even though this was the case, Aladdin Khilji was known to have relations with his slave Malik 

                                                             
3 Human Rights Campaign, Stances of Faiths on LGBTQ Issues: Hinduism (Revised, 2018). 

https://www.hrc.org/resources/stances-of-faiths-on-lgbt-issues-hinduism 
4 Sanjana Ray, The Quint, Indian Culture Does Recognise Homosexuality, Let Us Count the Ways, 

2018.https://www.thequint.com/voices/opinion/homosexuality-rss-ancient-indian-culture-section-377 

https://www.hrc.org/resources/stances-of-faiths-on-lgbt-issues-hinduism
https://www.thequint.com/voices/opinion/homosexuality-rss-ancient-indian-culture-section-377
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Kafur. Parises and Christians considered homosexuality as evil. Sikhism has not mentioned 
homosexuality in any one of its sacred books. Ancient India might not have accepted 
homosexuality but the existence of it is undeniable.        

 
 

III. LAWS RELATED TO LGBT 
 

Indian society has always treated the LGBT community as an inferior 
community; they have stigmatized them. Sometimes to bring about a change in the society a law 
has to be made, to make people follow them. These are the laws that were passed by the 
parliament to support the LGBT community. 

 

1. TRANSGENDER BILL: 
 

The 'third gender' or the transgender in our society are looked down upon and 
are often treated like second-hand citizens. To protect their rights, the MP of DMK Tiruchi Siva 
introduced the private bill, The Rights of Transgender Bill, 2014 but it was never made into a 
law. In 2014, the Honourable Supreme Court declared transgender as a third gender in a PIL 
filed by the National Legal Service Authority. This case, National Legal Service Authority vs 
Union of India was an historical win for the transgender gender community. The Supreme 
Court stated that Transgenders will be treated as OBC and be given a fair chance in 
employment. In August, 2016 the government introduced the Transgender Act, 2016 in 
response to the judgment given by the Supreme Court. 

When the draft of the bill was introduced by the Ministry of Social justice and 
Empowerment, it was not received well by the activists as there were various mistakes in the bill 
and the very definition of transgender was wrong. It used the words "neither wholly male nor 
wholly female" but the bill did not specify whether it is the biological definition of male and 
female or the psychological sense of gender. This bill was passed by the Lok Sabha with 27 
amendments and a new definition of Transgender defining it as the person whose gender does 
not match the gender assigned to them. Even this definition was rejected by the activists as they 
wanted the definition to be clearer. The definition which more suited the transgender 
community was given by the Supreme Court which considered the sense of gender of a person 
that is the perceived gender by the person as the actual gender meaning that the person can 
determine their gender. The Bill is much more detailed in certifying a person as a transgender as 
it also states that a District Screening Committee consisting of 5 members (district welfare 
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officer, a psychiatrist or psychologist, representative of transgender committee and government 
officer) must go through the application of the transgender then the District Magistrate will 
issue a certificate of Identity. This certificate will give them rights as a transgender person. The 
difficulty in this definition given by this Bill is that a Certificate has to be issued by the Screening 
Committee for the person to legally be identified as a transgender if the application is rejected 
then that person has no remedy. The Bill also included all intersex people as transgender which 
is incorrect as intersex people are those who are born in a certain way and they might or might 
not choose to be transgender. 

Apart from the definition, the Bill also excluded giving reservation in 
employment, politics and education to Transgenders instead the Bill criminalized begging, which 
is the only way for most of the transgenders to acquire money. This led to more dissatisfaction 
among the transgender community as the Bill not only not provide them reservation in jobs but 
also took away their source of income. The Bill also states the punishment of physical and 
mental abuse of Transgenders which is 6 months which can be extended to 2 years but it fails to 
mention the punishment for rape.  

This Bill goes against the judgment given by K.S. Radhakrishnan in National 
Legal Service Authority vs Union of India, where he states that the community deserves to be 
treated as equal under Article 14 and to be treated with dignity under Article 21. The Judge 
mentions that they should be given reservations and discriminating based on sex was a clear 
violation of fundamental right of equality under the Constitution of India. 

Transgender Bill, 2019 was introduced to deal with the criticisms which were 
received after the introduction of the earlier bill. It brought about two major changes, it scraped 
the section which mentioned the requirement of a Screening Committee to issue an identifying 
Certificate and it decriminalized begging by transgenders5. It also stated that a person could be 
identified by self-identification. This Bill was heavily criticised by the Transgender Community, 
even though the bill states that a transgender would be identified by self-identification it further 
adds that a certificate has to be issued by the District Magistrate. This certificate will be issued 
only after the District Magistrate and a government doctor determine if they medically qualify as 
transgenders, which requires a sex reassignment surgery. This generalizes the idea that all 
transgenders go through a sex reassignment surgery instead of it being a choice they make for 
themselves. Young trans people who mostly join the trans community or hijra community if 
they are pressured at home can no longer do so as this bill directs them to go to a court which 

                                                             
5 Nidhi Sharma, The Economic Times, Government makes two major changes in Transgender Bill; may 

introduce in Parliament next week. 
https://economictimes.indiatimes.com/news/politics-and-nation/government-makes-two-major-changes-

in-transgender-bill-may-introduce-in-parliament-next-week. 
 
 

https://economictimes.indiatimes.com/news/politics-and-nation/government-makes-two-major-changes-in-transgender-bill-may-introduce-in-parliament-next-week.
https://economictimes.indiatimes.com/news/politics-and-nation/government-makes-two-major-changes-in-transgender-bill-may-introduce-in-parliament-next-week.
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will send them to a rehabilitation home. This further increases the abuse and agony felt by the 
transgenders as they have to further wait for the long process of the court instead of joining 
their community. 

This Bill like its predecessor does not mention reservations for Transgender. This 
community is harassed by the people and police, there are no measures given by the Bill to 
control it. It also states the punishment of six months which can be extended to 2 years for 
sexual abuse of a trans which is far less than the punishment given for the rape of a cis women 
(women whose sense of gender aligns with the gender which she was assigned to at birth). It 
does mention education and healthcare but it does not specify whether it will be given free of 
cost to the community. 

This Bill came as a great disappointment for the Transgender Community of 
India as their demands were not taken into account. The judgment given by the Supreme Court 
better suited to their needs but the main aspects of the judgment was squashed by these Bills. 
Even after the Trans Activists tried to explain their demands to the Government their words fell 
into deaf ears. The Parliament introduced these Bills without taking into account the demands 
of the community which further proves that they do not have the best interest of the 
community at heart.  
 

2. Sec 377: 
 

Section 377 of IPC which mentioned unnatural offences, that is carnal 
intercourse against the order of nature with men, women or animal. This states that anal sex or 
any other form of sex except vaginal sex for the sole purpose of procreation will be considered 
against the order of nature. This section criminalizes the sexual union of the homosexuals. This 
was earlier struck down by the Delhi High Court in 2009 for breaching the fundamental rights 
of the LGBT community. The judge specified that the state cannot discriminate based on sex as 
per Article 15 and it also included sexual orientation in the interpretation of sex. The Court 
acknowledged sec 377 to be unconstitutional as it violates the right of privacy which comes 
under the fundamental Right of Life, Article 21. Hence it declared that section 377 of Indian 
Penal Code violates article 14,15, and 21 of the Constitution of India. Though this action was 
welcomed by people, this motion was challenged in the Supreme Court case, Suresh Kumar 
Koushal and another vs NAZ Foundation and others which criminalized the section and 
squashed the judgement of its lower court. The Supreme Court criticized the High Court for 
depending on the judgments of the other jurisdictions, it also stated that during the last 150 
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years less than 200 people were prosecuted under this section.6 This action taken by the 
Supreme Court was criticised by many and welcomed by conservatives.  

On 6th September, 2018 the Supreme Court corrected its earlier mistake and 
decriminalized homosexuality. The Honourable Judge, Dipak Misra declared that sec 377 
violated the Fundamental Rights of the LGBT group, taking into account the case of Justice K. 
S. Puttaswamy v. Union of India, he quoted that the right of every citizen of India to live with 
dignity and the right to privacy including the right to make intimate choices regarding how such 
individual wishes to live being protected by Articles 14, 19 and 21, it is clear that Section 377, 
insofar as it applies to same-sex consenting adults, demeans them by having them prosecuted 
instead of understanding their sexual orientation and attempting to correct centuries of the 
stigma associated with such persons.7 He also stated that the word "against the order of nature" 
does not apply to homosexuals as their sexuality is as natural as a heterosexual. Finally declaring 
that consensual sex between adults of the same gender in their privacy was not an offence.  The 
Judge duly apologized to the LGBT community and quashed the earlier judgment of the 
Supreme Court stating that just because the LGBT community is few in number and the 
prosecution rate under this section is less that does not mean that this section is not governed 
by Articles 14, 15, and 21 of the Constitution.   

Even though this Section should have been declared unconstitutional in the very 
beginning and some could call this a late awakening, the community had received hope after 
years of living with shame and fear.  

Legality Loopholes 
After the introduction of transgender as a third gender, the one thing lawyers 

noticed was that our constitution is binary-based and there is no protection for transgender or 
any non-gender confirming person. This becomes apparent when the accused of the rape of a 
young transgender woman was left free after the court realized that there was no mention of the 
third gender in sec 377 of IPC, which talks about non-contextual sex between same genders. 
Even while defining rape under sec 375, the section talks about a man committing the act on a 
woman. Discrimination and sexual harassment in the workplace do not extend to same-sex 
hence even though the LGBT community face sexual harassment there is no remedy for them. 
Our laws have to go through a change to be able to adapt to changing times. In the historical 
case of National Legal Services Authority Vs Union of India, the Judge expanded the definition 
of person to include transgender so that they are protected by law on all aspects but this was not 
taken into account while making the transgender Bill. The court's judgements regarding 

                                                             
6 Equal Rights Trust, Case Summary of Suresh Kumar Koushal and another vs NAZ Foundation and 

others. 
7 Navtej Singh Johar v. Union of India, Writ Petition (Criminal) NO. 76 of 2016. 
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transgender rights are often not taken into account by lawmakers. This leads to them being 
vulnerable to discrimination and sexual assault. 

The Homosexual couples are still not allowed to have same-sex marriages or 
adopt a child which are some of the basic rights of citizens which shows that discrimination 
towards this community has still not been resolved. Decriminalizing sec 377 was just the first 
step to equality, there are many more fights to win. 

 

IV. Condition of LGBT in India 
 

India has always been a traditional country, a country with values and culture. We 
have always given importance to our cultural, so much importance that we held our culture to 
be more important than our relationships. Homosexuality was considered or rather still is 
considered by many as abnormal, something which is against our culture. Even though as 
mentioned before, our ancient texts contain homosexual acts done by Gods we worship. This 
indicates that this homophobic mindset which is prevalent in most parts of our country was 
introduced to us by the British Empire who governed our nation for almost a century.  It is no 
coincidence that of the 71 countries around the world where same-sex relationships are illegal, 
the British have ruled more than half of them8. The former Prime Minister of UK, Theresa May 
herself confirmed and apologized for the legacy of discrimination which her country had left 
behind.  

Before Homosexuality became legal in India, the condition of this community 
was even worse. People belonging to the LGBT community lived in fear for their lives. Even 
though very fewer people were prosecuted under Section 377, this law was used to prey on the 
members of the LGBT community. They were vulnerable to police beatings and sexual assault. 
Most of them hid in fear of their sexuality. This law prevented them from getting the basic 
rights of a citizen. Sexuality was always a controversial topic in India but people used that factor 
to exploit the LGBT community. 

Transgenders being one of the most ill-treated group of people among them. 
Forced out of their homes, disowned by families was and still is pretty common in their 
community. The police torture them and they were vulnerable to rapes as there was no law in 
place to protect them. Conversion Therapy, another humiliation that the homosexual's people 
have to face. It the method of injecting medicines and giving shock treatments to make the 
homosexuals "normal". Many of the homosexuals have to face this therapy which in most of the 

                                                             
8 Ben Westcott, CNN, The Homophobic Legacy of the British Empire 

(2018).https://edition.cnn.com/2018/09/11/asia/british-empire-lgbt-rights-section-377-intl/index.html 

https://edition.cnn.com/2018/09/11/asia/british-empire-lgbt-rights-section-377-intl/index.html
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cases are conducted by the family members of the person. This in cases leads to the individuals 
committing suicide. Medical professionals condemn this treatment as it is the harmful and 
traumatising event for the individual. 

Even after Section 377 was decriminalized and homosexuality was legalized in 
India. The terrible condition of this community has not changed. People are still stigmatized and 
Conversion Therapy is still prevalent. On May 27, 2020, a young bisexual girl committed suicide 
in Goa as her parents had forced her into Conversion Therapy. This incident shows that even 
with the law changing to support the LGBT community, people's mindset about it has still not 
changed. 

 

V. How to deal with Homophobia in India 
 

Homophobia is the fear which converts to intense dislike for homosexuals. 
Though India is still a developing country and compared to other developing countries India is 
far better in the aspect of homosexuals. There is still a lot of room for improvement. The main 
reason for homophobia is the fact that people do not understand it which makes them fear it. 
Sexuality is a complex topic hence people find it difficult to understand it. Terms like "queer" or 
"gender non-conforming" are foreign to Indians who have always been told to conform in a 
particular way. When a homophobic parent or a teacher influences the minds of young people 
by spreading their beliefs, this creates a cycle as those people will spread their beliefs which will 
cause a never-ending cycle of hate. This has been going on for far too long and should be 
stopped immediately. Teachers should be properly educated about sexual orientation and should 
be equipped to deal with children belonging to the LGBT community. Schools should provide 
support to these students and should encourage parents to have an open mind in this regard. 
Educating people about homosexuality is an efficient way to get rid of homophobia in our 
country. Talking openly about the topic of LGBT will create a safe space for the people 
belonging to this community. NGOs like Humsafar Trust, Sangama are supporting people of 
the LGBT community from discrimination and providing legal services to people who need 
them. 

The urban areas seem to be more acceptable towards homosexuality compared to 
the rural areas this might be due to the exposure to various online platforms. Awareness about 
LGBT should spread to the rural areas as well, volunteers should go to these places to educate 
them by using regional terms such as hijra, swarnis(lesbian), klibas(gay)etc. They should take the 
help of ancient text to explain to them that LGBT is a part of our culture so that there are more 
accepting towards it. Laws should be stricter regarding discrimination towards LGBT. 
Punishments should be given to those who use public platforms to speak against homosexuality. 
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Medical sectors should also be trained to deal with people belonging to LGBT. Psychologists 
and Psychiatrists should be strictly warned against ill-treating their LGBT patients. Conversion 
Therapy should be strictly banned and the people who are practising it should be severely 
punished. Homophobia should not be taken lightly; it should be considered as serious as 
Casteism. 

VI. Conclusion 
 

The LGBT community has been suppressed for years this is not just an 
emotionally draining to them but also speaks volumes about the narrowmindedness of our 
society. A society where a person’s sexual orientation ruins their life. Sexual orientation is a 
private matter which should not interfere with a person’s life. Our society has always put people 
into gender brackets and when people resisted then they labelled them to be “abnormal”. This 
has been our mentality for far too long, this has to stop. People are meant to be free, meant to 
make their own choices, meant to dream and no one should be able to stop them from doing it. 
This freedom is the reason our ancestors fought with the British Empire; we cannot declare our 
country to be a truly independent country if the citizens are unable to express themselves freely.   

It is time we acknowledge that we are all different in various ways and we all have 
the freedom to express ourselves. If we cannot change with times then we can never truly 
develop our country. Every member of the LGBT community is looking for acceptance from us 
and it is time we give them that basic human right to live a fulfilled life.   
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