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ABSTRACT 
 
Amongst Hindus, adoption is a sacred process. It does not merely stand for transfer of a child from one set of parents to 
another but along with it, the duties, rights and responsibilities associated with that child. This paper addresses an issue 
which has not been given its fair share of importance i.e. the adoption of a child who has been adopted before. This process 
of adoption has been rejected by the Hindu personal laws completely and has been brought up in the central law, the 
Juvenile Justice Act. In the light on decided cases, scholarly articles written and the latest legal developments on this issue, 
this paper shall focus on the reasons behind such peculiar laws in respect to second adoption and the plausible 
recommendations to the laws which currently deal with adoption in India, specific to Hindus. 
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I. INTRODUCTION 

 
Adoption is more than just a process. It stands for hope and continuity. Working as a two-ended 
mechanism, adoption has been around for ages, where the child on one hand gets an alternative 
home which he needed, while a family gets the child they desperately hoped for. In the midst of 
hope and worth, very often clarity takes a set-back. The earliest roots of adoption can be traced back 
to the ancient Mesopotamian civilization in the Code of Hammurabi which lays down a detailed 
description of rights of people who adopt, their duties and their responsibilities.1 In ancient Roman, 
the Codex Justinianus talks about the adoption traditions back then, clearing further that “adoption is a 
part and parcel of age old customs”.2 
The Hindu law has also, in a similar fashion accepted the concept of adoption. Earlier, there existed 
only two reasons behind adoption under the laws of Hinduism, namely-continuation of lineage and 
for the purpose of last rites. There has always been an acute debate whether the entire concept of 
adoption had evolved from a secular motive or whether the religious motive overpowered the 
controversy.3 By the end of the entire controversy that arose, it was concluded that the object 
behind the Hindu law, in terms of adoption is the one above stated, being two-folded. In one of 
the landmark Supreme Court cases on adoption under Hindu law, the court was of the opinion that,  
“Having a consensus view with the earlier decisions of Privy Council has stated that the validity of an adoption has to 
be judged by spiritual rather than temporal considerations and that devolution of property is only of secondary 
importance.”4 
In another case also, the Court opined that the main objective behind the entire process of adoption 
is spiritual benefit, more than any other benefit.5 This leads us to the fact that most of the provisions 
which Hindu law has on various aspects of personal laws in India, functioning at this time, are based 
on the principles which were followed even in the ancient times.  
However, the problem was that these rituals were very scattered and scanty and the actual 
codification paved its way only during the post-colonial times. Even after constantly struggling with 
issues of caste and creed, Hinduism has seemed to make its peace with actual societal concerns 
through the Hindu Adoption and Maintenance Act, 1956 since it does not prohibit or restrict 
adoption on the basis of the mammoth caste divide in the country.6 Even under the HAMA, the 
adoptions cannot be of two types; secular and sacramental. All the adoptions made amongst Hindus 
post the enactment of the Act are under the ambit of being wholly secular in nature. Even if a 
Hindu wants to abide by the old norms which were laid down by the Hindu law, he can do so, but 
they still fall under the purview of being non-sacramental and secular in nature, as per the laws of 
the present which govern the Hindus.7 
Obviously, religion cannot be separated from mythology, which always means that some or the 
other part of old norms of Hindu jurisprudence will stick and pave their way even into the present 
scenario. Despite the numerous attempts to make such personal laws harmonize with the ongoing 
procedures and laws and in consonance with the welfare principle, it is usually found out that some 
or the other loophole does emerge, leaving behind quite some problems for the society to face. This 
can also mean that there remain few portions of the Hindu law which are not very much in 

                                                             
1 3, Prince J Dyenely, The Code of Hammurabi, American Journal of Theology, 12 (1904). 
2Paul Krüger & Iustinianus, Codex Justinianus76 (Weidmann ,1989). 
3Mayne, Hindu Law and Usage, 184, (11th Ed., Higginbothams, 1953). 
4Chandra Sekhar Mudaliar v. Kulandaivelu Mudaliar, AIR 1963 SC 185. 
5 Guramma v. Mallapa, AIR 510 (SC:1964) 
6 45, N Balu, Adoption - Some Unsolved Issues,  Journal of Indian Law Institute, 537 (2003). 
7Dr. Paswan Diwan, Modern Hindu Law, Allahabad Law Agency, 240 (23rd Ed., 2016). 



 

 

adherence to the present legal and societal scenario and as a last resort, there are times when the 
Hindu law on adoption and maintenance does fall short and does not seem to fulfill its requirement.  

II. CRITIQUE 

 
The requirement of adoption arises of the necessity of continuity of lineage in Hindu law. This has 
been a rule which has been followed via the applicability of Hindu jurisprudence for ages and ages. 
The Supreme Court of India after decades of petitions, analysis and scepticism came up with the 
definition of adoption in the case of Lakshmi Kant Pandey v. Union of India to be: 
 “A process by which the adopted child is permanently separated from biological parents and becomes a legitimate child 
of adoptive parents with all rights, duties and responsibilities attached with the relationship transferred.”8 
This definition, undoubtedly lays down a very solid foundation as to what adoption really means, 
however, certain aspects of adoption have still not been completely explored and most of the 
provisions of the Hindu law very conveniently remain silent on such issues. Adoption, with due 
respect, has come a long way and has undergone many modifications and amendments which have 
made it a very detailed and structured procedure. In spite of these changes and codifications, there 
are uncountable instances where HAMA, 1956 fails to stand by itself and requires leaning on the 
Juvenile Justice (Care and Protection of Children) Act, 2015. This is solely because of the fact that 
since Hindu law has emerged out of various schools of thought and their customs and thus it still 
continues to have a canon-view unlike the JJ Act, 2015 which has to take into consideration a larger 
mass of people depending on it in addition to the reason that it has a more modern approach 
towards the justice system. Due to the shastric aspect of Hindu law, very few have even dared to 
venture into its prospects and lacunae it has created. It can also be seen that rather than being open 
to more exploring; “there remains hardly any room for more options.”9 
In spite of laws which relate to adoption have come a long way, it is always of immense importance 
that they have material on law read supplementary to them. It is understandable that it is practically 
impossible to expect a law to be self-sufficient in all its spheres; however, it should be made sure 
that with changing times and amendments all across, the laws should also keep up with such 
modifications, rather than being dependent on the new changes that are brought by other 
legislations completely. The JJ Act is a central Act and on the other hand, HAMA is a specific law. 
When in conflict with one another, very evidently, HAMA will prevail over the former. But, what 
would be the point of prevalence when the provisions of HAMA would not be sufficient to deal 
with the lacuna so posed. The JJ Act will go in vain since its provisions will be overshadowed by the 
provisions of the specific Act in force. The major problem which this entire scenario brings into 
picture is insufficiency of laws. Since there are plenty of instances where the specific Act falls short 
of provisions to deal with the problems posed, it is of utmost importance to stick to the ideas given 
in Acts like the JJ Act, 2015.  
 

III. HINDU ADOPTION AND MAINTENANCE ACT, 

1956: 

 
Adoption under Hindu law does not have a very vast definition. It has certain essentials, which have 
been laid down in Section 6 of HAMA10. In Section 6(iii) of HAMA, it is specified that certain 

                                                             
8 Lakshmi Kant Pandey v. Union of India, 12 SCC 735 (2010). 
9 7, G. Sarkar Sastri, A Treatise on Hindu Law, 342 (1936). 
10Requisites of a valid adoption. —No adoption shall be valid unless—(i) the person adopting has the capacity, and 
also the right, to take in adoption; (ii) the person giving in adoption has the capacity to do so; (iii) the person adopted is 
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persons are capable of being taken into adoption and few are not eligible for the same. This leads to 
the fact that adoption of a child who has been previously adopted by someone has not received the 
consciousness it deserves to. Cutting out an entire section of children from being adopted is clearly 
against the norms of the society. Even though there exists a provision which throws sufficient light 
on persons who may be adopted under the Hindu law in HAMA, 1956, it completely forbids the 
adoption of a child who has been already adopted, by stating the following section: 

“Persons who may be adopted-  
No person shall be capable of being taken in adoption unless the following conditions are fulfilled, 
namely-  
(i) he or she is a Hindu;  
(ii) he or she has not already been adopted; 
(iii) he or she has not been married, unless there is a custom or usage applicable to the parties which 
permits persons who are married being taken in adoption;  
(iv) he or she has not completed the age of fifteen years, unless there is a custom or usage applicable to 
the parties which permits persons who have completed the age of fifteen years being taken in 
adoption.”11 

It can be noted that under HAMA, certain qualifications and disqualifications are compulsory to be 
abided by in order to follow the process of adoption and deem it to be valid in nature. Very clearly, 
the above Section sidelines the concept of adoption of a boy or girl who has been adopted earlier.12 
Section 10(ii), HAMA, 1956 makes it clear that the Hindu law does allow adoption only in cases 
where the child has not been adopted earlier. It is observed that, 
 “an adoption made cannot be cancelled by the adopter, natural parents or any other person.”13 
This makes it lucid that this provision makes the adoption of a child irreversible, which may sound 
apt if not thought about further. This leads us to the concept of abandoning. It can be clearly 
understood that adoptive parents giving away their adopted child for adoption again is a strict moral 
and legal infringement. In spite of this, there can be instances where a child is declared to be 
foundling. It can be defined as:  
 “A foundling child is one who is found by someone else and his parents are unknown, where as an abandoned child 
would refer to a child who has been found by someone else and his parents are known.”14 
This basically means that by the New Hindu law, adoption of foundling and abandoned children 
seems to be valid; however, it has not been expressly mentioned as such. The provision simply lays 
down that adoption of an adopted child is not legitimate and the adoptive parents have no right to 
give away a child they have adopted earlier. The provision is in direct collision with the idea it puts 
forward. An abandoned child might be one who has been abandoned not necessarily by his 
biological parents but by his adoptive parents as well. The HAMA, in such a situation would be self-
contradictory and inconclusive. In terms of defining the terms abandoned and foundling, the provisions 
of HAMA again fall short and reference has to be made to the more conclusive and comprehensive 
JJ Act, 2015. It is saddening to realize that the sole statute that deals with everything and anything on 
concepts of adoption and maintenance under the Hindu law has completely forgone even the 
possibility of a second chance to a child who has been abandoned by his or her adoptive parents. 
Agreeing to the fact that even a slight room for adoptive parents to waive off their responsibility of 
the child they adopted cannot be accepted at any cost; it would still be incorrect to never imagine 
such a scenario happening at any time. There have been instances where adoptive parents have 
abandoned their children in nursing homes, state authorities, which has led to furthermore violation 
of rights of children in addition to which the Hindu statute very conveniently waives off the rights 
of such children completely, cutting them of their very minimal rights and privileges, which any 
child born in this country should not and cannot be deprived of.  

                                                                                                                                                                                                    
capable of being taken in adoption; and (iv) the adoption is made in compliance with the other conditions mentioned in 
this Chapter. 
11Hindu Adoption and Maintenance Act, Section 10 (1956). 
12Dr. S.R Myneni, Hindu Law, Asia Law House, 365 (1st Ed., 2009). 
13Nand v. Bhupindra, AIR 181 (Cal:1966). 
14Supra 
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IV. THE JUVENILE JUSTICE (CARE AND 

PROTECTION OF CHILDREN) ACT, 2015 

 
It would be an understatement to say that the JJ Act, 2015 has not emerged as a heroic legislation in 
terms of adoption, its extent and the perspective it puts forward. The legislature has tried its hardest 
to come up with a foolproof legislation which compensates for the loopholes of other personal laws. 
When in conflict with HAMA, the JJ Act seems to neutralize the problems which the former causes. 
In its very interpretation clause, the Act lays down the definition of an abandoned child to be: 
““abandoned child” means a child deserted by his biological or adoptive parents or guardians, who has been 
declared as abandoned by the Committee after due inquiry”15 
The JJ Act strives to clearly establish the fact that a child who has been abandoned by his adoptive 
parents can be given into adoption legally again which can be understood from the provision as 
stated: 
 

“In case of orphan and abandoned child, the Committee shall make all efforts for tracing the parents 
or guardians of the child and on completion of such inquiry, if it is established that the child is either 
an orphan having no one to take care, or abandoned, the Committee shall declare the child legally 
free for adoption.”16 
 

A very big aspect which the JJ Act, 2015 brings out is the consideration of all sorts of children who 
may require assistance of the State for welfare. Since the Hindu specific law in relation to adoption 
completely calls off even the possibility of a second adoption of a child, it would be unfair for any 
other legislation also to abandon the idea absolutely. In addition to this, India is a signatory of the 
United Nations Convention on Rights of Child, 1959 (UNCRC), which makes it mandatory for 
the country to abide by the welfare principle of children as well. Rights like that of nutrition, shelter, 
care and those of against exploitation, neglect, make it a crucial contemplation for the authorities of 
the country to take notice.17 It can be observed further that the provisions of this Act have been laid 
down in such a manner that the chunk of children which was going unnoticed and neglected gets 
their fair share of recognition. Since HAMA doesn’t provide for the adoption of children who had 
been previously adopted but require assistance of the state in order to be adopted again, it is apt for 
a central Act to intrude and make certain amends to the entire procedure. Under JJ Act, 2015, course 
of action for inter-country adoption of an orphaned, abandoned or surrendered (OAS) child is dealt 
by the Section 59 of the Act. It puts forward that if an OAS could not be positioned with an Indian 
or non-resident Indian potential adoptive parent even though there was joint attempt of the 
Specialized Adoption Agency and State Agency inside sixty days from the date the child has been 
affirmed officially free for adoption, such child shall be free for inter-country adoption.18 
The entire focus of non-restriction of adoption of a child who has been adopted earlier should be 
connected to welfare and not pre-described norms.  Very obviously, there is no doubt that giving 
away the power to adoptive parents to abandon their adopted children would lead to further 
complications and breach; however, the possibility of adoptive parents abandoning their children 
cannot be completely ignored just because it is ethically and legally wrong. Thus, the Central 
Adoption Resource Authority (CARA) can consider such an adoption to be valid and free, legally. 

                                                             
15Juvenile Justice (Care and Protection of Children) Act, Section 2(1) (2015). 
16Juvenile Justice (Care and Protection of Children) Act, Section 38(1) (2015).  
17120, V. Mathumitha & V. Udayavani, A Critical Analysis on Juvenile Justice Act, 2000,International Journal of Pure and 
Applied Mathematics, 2812 (5th Ed., 2018). 
18Child Welfare Committee (CWC), Regulation 6 and 7 of AR (2017). 



 

 

It has been observed that in India, 6,650 children were adopted between the years 2017-19, out of 
which 278 children were given back by the adoptive parents to the adoption agencies.19 These 
statistics are a clear indication that there are numerous cases of adoptive parents leaving off their 
adopted child, back in the hands of the authorities which initially helped them adopt the child. 
Instead of directly blaming these parents who gave their children back and dissecting this entire issue 
posed, it is high time the government realizes that prompt action is also a very essential requirement 
in a case like this. In the midst of the blame-game played between the society and the authorities 
responsible for adoption, some light should also be shed on the child who has been through this 
entire trauma.  

V. REQUIREMENT OF REFORMS IN HINDU 

ADOPTION AND MAINTENANCE ACT, 1956 

 
While framing laws, it is of utmost essentiality that all prospects are kept in mind, wide and clear. 
The Hindu law, even though codified, centuries after its emergence, has been able to keep up with 
the modern world quite well. However, there do come up instances when in order to match up with 
the fast pacing world, crimes and wrongs, the law needs to evolve and harmonize with it. HAMA 
requires certain additions, modifications and renewals as well. A very direct prohibition on adoption 
of an adopted child is violation of certain rights which any human possesses. An abandoned child 
cannot be kept from his right to be adopted again since this would be in direct contravention with 
Article 21 of the Indian Constitution.20 Also, in terms of the constitutional violation of this 
provision, under the scope of Article 14 of the Constitution, no child can be deprived of a home just 
because he or she has been previously abandoned by his or her adoptive parents since this would 
mean a clear wrong considering the equality principle. A clear infringement of these two Articles of 
the Constitution further makes this provision questionable and ignorant. The most sacred document 
of the country also puts forward how the state is empowered to make special provisions for women 
and children in times which call for such situation.21 Thus, rights of abandoned children of adoptive 
parents require to be recognized separately instead of blankly stating that further adoption is 
completely invalid under Section 10(ii), HAMA, 1956. Completely agreeing to the fact that adoptive 
parents giving away their child is an act which cannot be justified, no matter what, the Act needs to 
take into consideration some last resort if such a case arises rather than turning a blind eye towards 
the entire issue. In order to avoid ardent misuse of such a provision, it would be considered better to 
hold such adoption valid only if “extreme conditions” arise which are beyond the control of these 
adoptive parents. The duty of the law making authorities is to take into account the worst possible 
scenarios and frame laws in accordance to the prevailing circumstances. Just because that the mutual 
agreement between the public and such authorities on the topic that a particular situation would be 
wrong in nature, does not mean that the situation is out of the purview of the law making authorities 
and the laws they come up with. All the crimes which have been mentioned in the Indian Penal 
Code, 1860 are laid down with their prescribed punishment so that even in the worst possible cases 
of such crimes being committed, there is a law to resort to. Just because these crimes are morally 
wrong in nature, doesn’t exclude them (they aren’t excluded) from the ambit of being laws made on 
them.  
It should be taken into assessment that a child is the future of the nation. Every child has the right 
to grow under favorable conditions, without being exploited and not cared of. If a law strives at 
making this possible, it is the duty of the country to promote such attitude for the welfare of the 

                                                             
19Ministry of Women and Child Development, Adoption Statistics, Central Adoption and Resource Authority (March 10, 
2020, 10:09 pm) http://cara.nic.in/resource/adoption_Stattistics.html. 
20“No person shall be deprived of his life or personal liberty except according to a procedure established by law.” 
21Constitution of India, Article 15(3) (1950). 
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individuals who will make the future possible.22 The welfare of children should be of paramount 
nature in all matters. The reason behind this perception is that though children are the individuals 
who will take the nation forward, they still form a class which is vulnerable and oppressed, requiring 
constant care and protection from those who can provide it to them. 
 
This also makes it necessary for HAMA to have additional provisions in respect to the rights of 
children who have not been made a part of the Act. Neglecting an entire set of children who might 
be subjected to exploitation or exclusion from the rights which any child in the country deserves, at 
least, is hear-aching. According to the Hindu norms, second adoption does not hold valid ground. 
This, to an extent makes sense because adoption means that the child taken into adoption is now a 
legitimate child, with all those rights which a legitimate child possesses 23 and after being granted all 
such rights, it would not be correct to take away these rights from the child, making him an orphan 
again, technically, since his chances of getting adopted again by a family would be zilch.  
 
In consonance to the provisions of the JJ Act, it is high time that personal laws also start getting 
amended according to the requirements that the present and future pose. Relying on the central Act 
is obviously a very feasible option, but once in conflict, the personal law, which is specific in nature, 
will prevail over the former, making it extremely thorny for the better law to prevail. Since HAMA 
denies a second adoption where as JJ Act doesn’t, the conflict between the two will lead to very 
disturbing results. Thus, there is a dire requirement of changes in HAMA for the betterment of the 
personal laws and people at large. 

VI. IMPACT, CONCLUSION AND SUGGESTIONS 

 
The air around the notion of a second adoption is remarkably untouched. It has not been very 
evidently brought under the notice of the public how harmful this ignorant aspect of HAMA is and 
what it showcases. Adoption is a dignified act, which brings contentment to kids, who were 
forsaken, or orphaned. This gives a probability for the kindly side of society to excel through. It’s an 
advantageous program where the child is treated as the natural born, actual child and given all the 
care for, affection and attention it deserves. In case of adoption, the noticeably different laws for 
Hindus and Non Hindus create quite some technical and emotional problem. The non-Hindu 
parents, who may want to take on a child and treat him/her as their very own are not lawfully 
permitted to identify themselves as the parents or assert the child as their own. Hence, there has 
been some uniformity which such parents expect in the midst of a cry for help.24 This brings us to 
the fact that even after years of work that has been poured into making legislations flawless and 
effective, there are always a few places where disappointment strikes hard. Since Hindu law does not 
permit the adoption of a child who has been adopted before, a major portion of children, whose 
rights have not been thoroughly recognized yet, continue to be in ruins. Definitely, the authorities of 
government work brilliantly in assuring that special homes are provided for the betterment and 
welfare of such abandoned children, however, a home with parents and family can never be kept at 
par with a special care centre. It would be unfair to a child, at any cost to be deprived of something 
he can get in future.  
 
The psychological impact on a child who has been abandoned, technically for the second time is 
traumatizing. In the midst of all these chaos, if the child is only referred to a special home, under the 
watch of government agencies, he or she will always be under the impression of themselves being at 
fault somehow, feeling dejected and unworthy of parental love and affection. In the matter of them 
being left by their adoptive parents, a concern which also arises in addition to the mental impact is 

                                                             
22 22 ,Asha Bajpai, Child Right in India: Law, Policy and Practice, Oxford University Press, 504 (2003). 
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24Vasant P Pethe, Hindus, Muslims and Demographic Balance in India, Economic and Political Weekly, 75 (1973). 



 

 

the reason behind all this in the first instance. The real question which is to be kept in front of the 
society is to why adoptive parents are even considering leaving behind a child which they desperately 
hoped for. Do they forget what a boon having a child is or are they unable to carry out the 
responsibility which they took up on themselves? The recorded data on all these aspects under 
adoption laws in India is so meager that it becomes extremely concerning to realize that such a 
quintessential chunk of child rights in India has not been getting the consciousness it requires and 
deserves. This entire notion of un-adopting a child surely pricks, but its happening cannot be forgone 
on the grounds of ethics alone.  
When it comes to the welfare principle in general, procedures, whims and fancies take a backseat 
and all that matters is the interest of the child. This not only means that only HAMA requires 
noteworthy amendments in its totality, but all laws and agencies pertaining to adoption in India 
require to come at par with the principle of best interest and welfare of children. This surely can be 
achieved even by educating and nurturing children in special homes if they are given away even by 
their adoptive parents, however, a better way to execute this entirely would be allowing a child to be 
given for adoption even after the above situation has arose. The child should never end up feeling 
unwanted or have a feeling of always being a subject of special care homes.  
 
In conclusion, Hindu law needs to clean its air, open its ambit and spread itself to more possibilities. 
Keeping a view so restricted that it hampers the welfare principle can never prove to be of any good 
to the society. One of the major concerns that might arise even after a second adoption is validated 
by the authorities and Courts in India, is the seamless delay which CARA leads to in a proper 
adoption procedure which will also lead to numerous problems for the child so un-adopted and 
being wanted to be adopted again. In current times, adoption has been the unsurpassed means to 
refurbish family life to a kid, destitute of his or her genetic family, but it is not the magic potion for 
the manifold problems that cause children to be left alone, abandoned or orphaned. Since Hindu 
personal law does not properly lay down even the definitions of a child who has been abandoned or 
orphaned or surrendered, it becomes an extremely tedious task to leave in all the Hindu Adoption 
and Maintenance Act, 1956 to deal with this issue. This provokes the law to have a better definition 
and more provisions in respect to this problem. We also need to understand the problem of over – 
population.25 This means that, not only does the problem lie in the crux of Hindu law and its non-
adherence to the current norms of adoption and welfare, but also in the way we function as a 
society, under the burden of corruption, over-population and lousiness of procedure.

                                                             
25Ranjit Sau, Stability and Development in South Asia: A Common Minimum Agenda, Economic and Political Weekly, 177 
(2003). 
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